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United States District Court,

S.D. New York.

John D.R. LEONARD, Plaintiff,
v.

PEPSICO, INC., Defendant.

Nos. 96 Civ. 5320(KMW), 96 Civ.
9069(KMW).  | Aug. 5, 1999.

*** Start Section
... rear foldout pages of the Catalog contain directions
for redeeming Pepsi Points for merchandise. (See
Catalog, at rear foldout pages.) These directions note
that merchandise may be ordered “only” with the
original Order Form. (See id.) The Catalog notes that
in the event that a consumer lacks enough Pepsi Points
to obtain a desired item, additional Pepsi Points may be
purchased for ten cents each; however, at least fifteen
original Pepsi Points must accompany each order. (See
id.)

Although plaintiff initially set out to collect 7,000,000
Pepsi Points by consuming Pepsi products, it soon
became clear to him that he “would not be able to
buy (let alone drink) enough Pepsi to collect the
necessary Pepsi Points fast enough.” (Affidavit of
John D.R. Leonard, Mar. 30, 1999 (“Leonard Aff.”),
¶ 5.) Reevaluating his strategy, plaintiff “focused
for the first time on the packaging materials in the
Pepsi Stuff promotion,” (id.,) and realized that buying
Pepsi Points would be a more promising option. (See
id.) Through acquaintances, plaintiff ultimately raised
about $700,000. (See id. ¶ 6.)

B. Plaintiff's Efforts to Redeem the Alleged Offer
On or about March 27, 1996, plaintiff submitted an
Order Form, fifteen original Pepsi Points, and a check
for $700,008.50. (See Def. Stat. ¶ 36.) Plaintiff appears
to have been represented by counsel at the time he
mailed his check; the check is drawn on an account

of plaintiff's first set of attorneys. (See Defendant's
Notice of Motion, Exh. B (first).) At the bottom of
the Order Form, plaintiff wrote in “1 Harrier Jet”
in the “Item” column and “7,000,000” in the “Total
Points” column. (See id.) In a letter accompanying
his submission, *120  plaintiff stated that the check
was to purchase additional Pepsi Points “expressly for
obtaining a new Harrier jet as advertised in your Pepsi
Stuff commercial.” (See Declaration of David Wynn,
Mar. 18, 1999 (“Wynn Dec.”), Exh. A.)

On or about May 7, 1996, defendant's fulfillment house
rejected plaintiff's submission and returned the check,
explaining that:

The item that you have requested is not part of
the Pepsi Stuff collection. It is not included in the
catalogue or on the order form, and only catalogue
merchandise can be redeemed under this program.

The Harrier jet in the Pepsi commercial is
fanciful and is simply included to create a
humorous and entertaining ad. We apologize for any
misunderstanding or confusion that you may have
experienced and are enclosing some free product
coupons for your use.

(Wynn Aff. Exh. B (second).) Plaintiff's previous
counsel responded on or about May 14, 1996, as
follows:

Your letter of May 7, 1996 is totally unacceptable.
We have...

*** Start Section
... dismiss the Florida action. While the Court indicated
that the motion was proper, it noted that PepsiCo
was entitled to some compensation for the costs of
litigating this case in Florida, a forum that had no
meaningful relationship to the case. (See Transcript of
Proceedings Before Hon. Kimba M. Wood, Dec. 9,
1997, at 3.) In an Order dated December 15, 1997, the
Court granted Leonard's motion to voluntarily dismiss
this case without prejudice, but did so on condition that
Leonard pay certain attorneys' fees.

In an Order dated October 1, 1998, the Court ordered
Leonard to pay $88,162 in attorneys' fees within thirty
days. Leonard failed to do so, yet sought nonetheless to
appeal from his voluntary dismissal and the imposition
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of fees. In an Order dated January 5, 1999, the Court
noted that Leonard's strategy was “ ‘clearly an end-run
around the final judgment rule.’ ” (Order at 2 (quoting
Palmieri v. Defaria, 88 F.3d 136 (2d Cir.1996)).)
Accordingly, the Court ordered Leonard either to pay
the amount due or withdraw his voluntary dismissal, as
well as his appeals therefrom, and continue litigation
before this Court. (See Order at 3.) Rather than
pay the attorneys' fees, Leonard elected to proceed
with litigation, and shortly thereafter retained present
counsel.

On February 22, 1999, the Second Circuit endorsed
the parties' stipulations to the dismissal of any appeals
taken thus far in this case. Those stipulations noted
that Leonard had consented to the jurisdiction of this
Court and that PepsiCo agreed not to seek enforcement
of the attorneys' fees award. With these issues having
been waived, PepsiCo moved for summary judgment
pursuant to Federal Rule of Civil Procedure 56.
The present motion thus follows three years of
jurisdictional and procedural wrangling.

II. Discussion

A. The Legal Framework

1. Standard for Summary Judgment
On a motion for summary judgment, a court “cannot
try issues of fact; it can only determine whether there
are issues to be tried.” Donahue v. Windsor Locks Bd.
of Fire Comm'rs, 834 F.2d 54, 58 (2d Cir.1987)...

*** Start Section
... be some language of
commitment or some invitation
to take action without further
communication.

Restatement (Second) of Contracts § 26 cmt. b (1979).
Similarly, a leading treatise notes that:

It is quite possible to make
a definite and operative offer
to buy or sell goods by
advertisement, in a newspaper,
by a handbill, a catalog
or circular or on a placard

in a store window. It is
not customary to do this,
however; and the presumption
is the other way. ... Such
advertisements are understood
to be mere requests to consider
and examine and negotiate; and
no one can reasonably regard
them as otherwise unless the
circumstances are exceptional
and the words used are very
plain and clear.

1 Arthur Linton Corbin & Joseph M. Perillo, Corbin
on Contracts § 2.4, at 116–17 (rev. ed.1993) (emphasis
added); see also 1 E. Allan Farnsworth, Farnsworth
on Contracts § 3.10, at 239 (2d ed.1998); 1 Samuel
Williston & Richard A. Lord, A Treatise on the Law
of Contracts § 4:7, at 286–87 (4th ed.1990). New
York courts adhere to this general principle. See
Lovett v. Frederick Loeser & Co., 124 Misc. 81, 207
N.Y.S. 753, 755 (N.Y.Mun.Ct.1924) (noting that an
“advertisement is nothing but an invitation to enter
into negotiations, and is not an offer which may be
turned into a contract by a person who signifies his
intention to purchase some of the articles mentioned in
the advertisement”); see also Geismar v. Abraham &
Strauss, 109 Misc.2d 495, 439 N.Y.S.2d 1005, 1006
(N.Y.Dist.Ct.1981) (reiterating Lovett rule); People v.
Gimbel Bros., 202...

*** Start Section
... Amusement Co., 250 N.Y. 479, 483, 166 N.E. 173,
174 (1929). In light of the obvious absurdity of the
commercial, the Court rejects plaintiff's argument that
the commercial was not clearly in jest.

4. Plaintiff's Demands for Additional Discovery
[10]  In his Memorandum of Law, and in letters to

the Court, plaintiff argues that additional discovery is
necessary on the issues of whether and how defendant
reacted to plaintiff's “acceptance” of their “offer”;
how defendant and its employees understood the
commercial would be viewed, based on test-marketing
the commercial or on their own opinions; and how
other individuals actually responded to the commercial
when it was aired. (See Pl. Mem. at 1–2; Letter of
David E. Nachman to the Hon. Kimba M. Wood, Apr.
5, 1999.)
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Plaintiff argues that additional discovery is necessary
as to how defendant reacted to his “acceptance,”
suggesting that it is significant that defendant twice
changed the commercial, the first time to increase
the number of Pepsi Points required to purchase a
Harrier Jet to 700,000,000, and then again to amend the
commercial to state the 700,000,000 amount and add
“(Just Kidding).” (See Pl. Stat. Exh C (700 Million),
and Exh. D (700 Million—Just Kidding).) Plaintiff
concludes that, “Obviously, if PepsiCo truly believed
that no one could take seriously the offer contained in
the original ad that I saw, this change would have been
totally unnecessary and superfluous.” (Leonard Aff. ¶
14.) The record does not suggest that the change in the
amount of points is...

*** Start Section
... Life Assur. Soc'y, 83 N.Y.2d 603, 612 N.Y.S.2d
339, 634 N.E.2d 940 (1994)); see also Grappo v.
Alitalia Linee Aeree Italiane, S.p.A., 56 F.3d 427,
434 (2d Cir.1995) (“A cause of action does not
generally lie where the plaintiff alleges only that the
defendant entered into a contract with no intention
of performing it”). Instead, the plaintiff must show
the misrepresentation was collateral, or served as
an inducement, to a separate agreement between
the parties. See Bridgestone/Firestone v. Recovery
Credit, 98 F.3d 13, 20 (2d Cir.1996) (allowing
a fraud claim where plaintiff “ ‘demonstrate[s] a
fraudulent misrepresentation collateral or extraneous
to the contract’ ”) (quoting Deerfield Communications
Corp. v. Chesebrough–Ponds, Inc., 68 N.Y.2d 954,
510 N.Y.S.2d 88, 89, 502 N.E.2d 1003 (1986)).

For example, in Stewart v. Jackson & Nash, 976
F.2d 86 (2d Cir.1992), the Second Circuit ruled that
plaintiff had properly stated a claim for fraud. In
the course of plaintiff's negotiations for employment
with defendant, a law firm, defendant represented to
plaintiff not only that plaintiff would be hired (which
she was), but also that the firm had secured a large
environmental law client, that it was in the process
of establishing an environmental law department,
and that plaintiff would head the environmental
law department. See id. at 89–90. The Second
Circuit concluded that these misrepresentations gave
rise to a fraud claim, because they consisted of

misrepresentations of present fact, rather than future
promises.

[15]  Plaintiff...
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