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by Steven S. Hurvitz, Esq.
sshurvitz@mqblaw.com
Thanks to everyone who attended the
Winter Meeting in New Orleans and for
making it a huge success. I have to admit
that despite my disguised confidence, I
was concerned that our membership might
be reluctant to make the long trip to the
Big Easy in early January. My concerns
were quickly dashed when we learned that
all 130 rooms that we had reserved at the
Roosevelt Hotel had been booked by early
December. Janell Klein once again came
to the rescue and was able to book an additional 20 rooms to accommodate a total
of 277 registrants, which included five
law students and 11 Joanne Ross Wilder
Scholarship recipients from small firms
and under-represented counties.
The Thursday night reception began with a
traditional second line parade made possible by a generous contribution by Savran
Benson, where Section members strutted
their stuff through the streets of the French
Quarter escorted by New Orleans’ finest.
And many thanks to BNY Mellon, RSM
USA, LP and CBIZ/Mayer Hoffman
McCann P.C. for their continued contributions as event sponsors, making it
possible for us to offer quality programs

to our members
at an affordable
cost. And a special thanks to
Steve Juska for
making arrangements for our
loyal Eagles fans
to enjoy a rare
playoff victory Steven S. Hurvitz
at “Walk-on’s
Sports Bar” owned by Drew Brees.
Our Program Chairs, Gerry Shoemaker
and Hillary Moonay, and their committee members Meredith Brennan, Julie
Colton, Anthony Hoover, Jill Scheidt
and Amy Phillips once again did an outstanding job of planning and coordinating
the continuing legal education portions of
the meeting. The plenary session on crossexamination by Roger Dodd received
rave reviews as did the panel discussion
on the factors that judges and masters rely
upon in awarding equitable distribution
and alimony. The program on six keys to
winning a custody case and the seminar
on Pennsylvania’s recently enacted Public
(continued on page 2)
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Access Policy were also excellent. The annual case law, legislation and rules update held during the final day of the conference
was well attended.
The Section continues to be very active on a variety of fronts. At
the council meeting, Mark Ashton informed us that the family
law certification examination is now complete and will be soon
be made available for final review and hopeful approval. Over
the next several months, we will be looking to appoint several
experienced family law attorneys to serve as guinea pigs to take
the test, who must agree that they will not seek certification as
family law specialist. Following the final vetting of the test, it will
be submitted to the PBA Review and Certifying Board for their
approval. Under the proposed bylaws prepared by our Section’s
Certification Committee, to qualify to take the certification examination an attorney must be admitted to practice in Pennsylvania,
and must establish that he or she has: (a) engaged in the practice
of law for at least five (5) years and presently and currently devote
more than 75 percent of his or her practice to area of family law,
or (b) engaged in the practice of law for at least 10 years and currently devotes a minimum of 50 percent of his or her practice to
the area of family law. Further information as to how an attorney
can be certified as a family law specialist will be provided in future issues of the Pennsylvania Family Lawyer.
At the conference there was a great deal of discussion regarding
the Public Access Policy governing statewide access to appellate
court case records, which went in effect on Jan. 6, 2018. Lawyers

expressed confusion as to the need for the new rules and stated
their concerns regarding the imposition of sanctions for non-compliance. Additional questions were raised regarding the significant
cost of compliance, which will likely be passed on to clients as
well as the lack of uniformity among the various counties as how
they intend to enforce the new rules. At the council meeting an
ad hoc committee led by our Chair-Elect, Gail Calderwood,
was appointed to address the issues regarding the Public Access
Policy Rules and to prepare a report to council as to recommended
changes, which will be presented to the AOPC on behalf of the
section. Section members interested in serving on that committee
should email me at sshurvitz@mqblaw.com.
Looking forward, please be sure to mark your calendar the
Section’s annual Summer Meeting to be held at the Hotel Hershey
from July 12-15, 2018. Planning for this meeting is well underway
and will return us to the venue where I attended my first Section
meeting almost 40 years ago. As always, our summer meeting is a
family event and I urge you to bring your children and grandchildren to enjoy both the tremendous hotel facilities and the world
renowned amusement park.
Steven S. Hurvitz is a Shareholder in the State College firm of
McQuaide Blasko State College Office, 811 University Drive,
State College, PA 16801; chair, PBA Family Law Section;
past president, Pennsylvania Chapter, American Academy of
Matrimonial Lawyers; member, PA Joint State Government Task
Force on Domestic Relations Law Advisory Committee; and
board member, Tides support program for grieving children.
sshurvitz@mqblaw.com 814-238-4926

Free Online Research Tool for Members
The PBA is proud to offer members access to Casemaker and its
suite of premium services at no cost. Members have access to CasemakerPro’s broad and comprehensive content that includes a full
Pennsylvania library, federal-level materials and resources from all
50 states.
Casemaker’s free library includes the following:
• Combined court searches
• All Pennsylvania Supreme, Superior and Commonwealth
Court opinions
• Pennsylvania Court of Common Pleas opinions
• Pennsylvania Statutes, including a table of contents
• Pennsylvania Code, Bulletin and state constitution
• Pennsylvania and federal court rules
• Circuit Court of Appeals, District Court, Bankruptcy court
opinions
• Code of Federal Regulations
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•
•

Tax Court decisions
Internal Revenue Bulletin

Use your PBA website login to access Casemaker. Once you have
logged into the website, click on the Casemaker button on the right
navigation bar and then click on the “Click here to enter Casemaker” link. That will put you directly into Casemaker. If you do not
know your website login, contact PBA Member Services at 800932-0311.
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FROM THE EDITOR
by David S. Pollock
dpollock@pollockbegg.com

David S. Pollock

Congestion: Rita and I returned from
Brooklyn early one Sunday morning to
avoid congestion in the Hugh Carey Battery
Tunnel, onto the West Side Highway, through
the Holland Tunnel, and onto the New Jersey
freeways. Congestion all day every day explains why our grown-up children gave up
automobile ownership in New York City and
why Rita and I choose subways, buses, taxis
and long walks when we are in the city.

Congestion at its best is unpleasant and otherwise a time-waste,
stressor, and major aggravation. Who wants to live with congestion? Is congestion on urban roads and in my sinuses systemic?
Why does this snotty undertaking repeat each winter? And, why
do some attorneys permit congestion to overwhelm their desks,
computers, schedules, lives, and minds?

2018 Winter Meeting, New Orleans

Rita, the former transportation planner, tells me, “We cannot build
our way out of congestion.” My doctor tells me that antibiotics,
herbal remedies, and magic potions will not free me from winter
infection-driven congestion. Time and information management
tools, despite their lofty promises, fail to unclog the flow of work
in far too many law practices.
While some congestion may be inevitable and certainly unpleasant, it is not as awful as the pain and disruption in our clients’
lives. And, while we cannot solve all forms of congestion, we can
resolve the horrible, time-wasting, stressing aggravation in our
clients’ lives. Our legal skills and caring work opens new pathways for those suffering marital congestion.
David S. Pollock is a co-founder of the Pittsburgh firm of
Pollock Begg Komar Glasser & Vertz LLC, Editor-in-Chief
of Pennsylvania Family Lawyer, past chair of PBA Family
Law Section, past chair of ACBA Family Law Section, current treasurer of PA Chapter, AAML, Fellow of both the
AAML and IAFL (and U.S.A. Chapter, member Budget and
Finance Committee) and past treasurer, JCC of Pittsburgh.
dpollock@pollockbegg.com 412-471-9000
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David S. Pollock

PBA President Sharon R. López addresses attendees of the 2018
Family Law Section Council Winter Meeting.
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Some of the PBA Family Law Section members gathered in New
Orleans for the 2018 Winter Meeting with PBA President Sharon
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ARTICLES/COMMENTS
REDACTION RULE FLOW CHART AND FORMS
by Heather Trostle Smith, Esq. htsmith@pollockbegg.com

The statewide Public Access Policy of the Unified Judicial System
of Pennsylvania: Case Records of the Appellate and Trial Courts
became effective on January 6, 2018. The policy requires filers to
take certain measures to protect both “Confidential Documents”
as defined in Section 8.0 of the policy and “Confidential

Information” as defined in Section 7.0 of the policy.
Four videos explaining the policy and necessary forms with instructions are available at this link:
http://www.pacourts.us/public-records/public-records-forms

Heather Trostle Smith is a Senior Associate with Pollock Begg
Komar Glasser & Vertz LLC, Pitsburgh, where she focuses on
multifaceted family law issues in divorce, support and custody
cases. She is a member of the Pennsylvania, West Virginia and
Allegheny County Bar associations and has previously served as
a member of the ACBA Family Law Section Council, co-chairing
its program and legislative committees. A magna cum laude graduate of the University of Pittsburgh, she received her J.D. from
Wake Forest University School of Law. Heather can be reached at
412-471-9000, htsmith@pollockbegg.com

MARCH 2018

4

DO YOU KNOW THE FAMLY LAW CHANGES, AMBIGUITIES,
SURVIVORS AND HYBRIDS (C.A.S.H.) OF THE 2017 TAX ACT?
by Jeffrey W. Brend, JD, CPA/ABA, ASA, CFE, AAML, CDFA
j.brend@levinbrend.com
Maintenance Modifications Grandfathered Into New Tax Law
I have received many questions regarding whether an agreement entered on or before December 31, 2018, which includes an
award of maintenance, will continue to be includible/deductible if
a modification of that award occurs after January 1, 2019.
If you modify an agreement that was entered on or before
December 31, 2018, the amounts paid will remain includable/deductible UNLESS the modification “expressly provides that it is
not to be includable and deductible.”
Stay tuned for the technical corrections bill and regulations to the
Tax Cuts and Jobs Act of 2017.
Click HERE to download our updated analysis.
Alimony Changes
1. Did you know that alimony payments are no longer deductible for divorce agreements executed after December 31, 2018?
2. Did you know that the receipt of alimony is no longer includible in gross income effective for divorce agreements executed
after December 31, 2018?
3. Did you know that if you modify an agreement that was executed prior to December 31, 2018, that the amounts paid will
remain includable and deductible unless the modification expressly provides that it is not to be includable and deductible?
Alimony Hybrids
1. Did you know that alimony and unallocated support payments will still be deductible for divorce agreements executed or
modified on or before December 31, 2018?
2. Did you know that the receipt of alimony and unallocated
support will still be includible in gross income effective for divorce agreements executed or modified on or before December
31, 2018?
3. Did you know that for divorce agreements executed on or
before December 31, 2018, or modified before or after December
31, 2018, that maintenance is not deductible if the parties continue to live in the same residence even if they live on separate
floors?
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4. Did you know that for divorce agreements executed or modified on or before December 31, 2018, or modified before or after
December 31, 2018, that if maintenance decreases by more than
$15,000 per year during the first three years that you will have to
recapture the maintenance in the third year on your tax return?
5. Did you know that for divorce agreements executed or modified on or before December 31, 2018, or modified before or after
December 31, 2018, that the recapture of maintenance occurs all
in the third year?
6. Did you know that for divorce agreements executed modified on or before December 31, 2018, or modified before or after
December 31, 2018, unallocated support must not terminate within six months of a contingency related to a child, or it will not be
deductible or taxable from the day it was paid?
7. Did you know that for divorce agreements executed or modified on or before December 31, 2018, or modified before or after
December 31, 2018, that unallocated support will be reclassified
as child support if you violate the one year multiple reduction
rule?
8. Did you know that maintenance will still be considered income for purposes of contributing to IRAs effective for divorce
agreements executed on or before December 31, 2018, or modified before or after December 31, 2018?
Individual Tax Rate Changes
1. Did you know that the individual income rates have been
lowered to 10%, 12%, 22%, 24%, 32%, 35%, and 37%?
2. Did you know that the tax reform bill repealed the Affordable
Care Act individual mandate, meaning that people who do not
buy health insurance will no longer have to pay a tax penalty?
This change does not go into effect until 2019 so the Obamacare
penalty can still be assessed in 2018.
3. Did you know that the federal estate tax exemption has doubled to $11,200,000 in 2018?
4. Did you know that the tax breaks that will likely trigger the
new AMT are more common to higher income individuals such as
incentive stock options, interest from certain municipal bonds and
net operating losses?
(continued on page 6)
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the Armed Forces?

(continued from page 5)
5. Did you know that the new AMT will affect the filers of about
200,000 returns, while the current one affects about five million
because several of the current AMT triggers such as state and
local tax deductions, personal exemptions and miscellaneous deduction are being reduced or repealed?

8. Did you know that the standard deduction beginning in 2018
will be $24,000 for married individuals filing joint returns?

Individual Tax Rate Survivors
1. Did you know that the 3.8% net investment income tax that
applied to high income earners remains the same and with the
exact same income thresholds?
2. Did you know that the 0% tax rate on long-term capital gains
and many qualified dividends will continue to exist?
3. Did you know that in 2018, the 0% tax rate on long-term
capital gains and qualified dividends will apply up to $77,200 of
taxable income for married joint filers ($38,600 for single filers)?
The 15% tax rate then takes effect up to $479,000 for joint filers
($425,800 for single filers). The 20% tax rate applies for capital
gains and dividends above the 15% threshold.

9. Did you know that the standard deduction beginning in 2018
will be $18,000 for head-of-household?
10. Did you know that the standard deduction beginning in 2018
will be $12,000 for all other filers?
11. Did you know that beginning in 2018 until 2026 that the personal or dependency exemption value is reduced to zero?
12. Did you know that the child tax credit is increased from
$1,000 to $2,000, $1,400 of which is refundable?
13. Did you know that the child tax credit was tied to the personal
exemption?
14. Did you know that a non-custodial parent use to be able to
qualify for the child tax credit if they had the dependency exemption?

Exemptions, Itemized and Standard Deduction Changes

15. Did you know that college tax credits were tied to the personal exemption?

1. Did you know that all miscellaneous itemized deductions including tax preparation fees, investment advisory fees, and legal
fees are disallowed for tax years beginning after December 31,
2017?

16. Did you know that a non-custodial parent used to be able to
qualify for the colleges tax credits if they had the dependency
exemption?

2. Did you know that after December 31, 2017, a payee spouse
can no longer deduct as a miscellaneous itemized deduction legal
fees incurred which are attributable to services rendered in securing alimony?
3. Did you know that only $10,000 ($5,000 for married filing
separately) of non-business state and local tax deductions (SALT)
may be deducted, including state and local real property taxes,
personal property taxes and state local taxes?
4. Did you know that you can only deduct mortgage interest
related to new loans up to $750,000 for a first and second home?
5. Did you know that you will not be able to deduct home equity
interest, even if it is currently existing?
6. Did you know that the adjusted gross income floor is reduced
from 10% to 7.5% for the medical expenses itemized deductions
in the 2017 and 2018 tax years?
7. Did you know that you can no longer deduct moving expense
as of December 31, 2017, unless you are active duty members of

17. Did you know that divorced spouses used to be able to allocate the dependency exemption using IRS Form 8332?
Itemized Deduction Hybrid
1. Did you know that taxpayers with existing mortgages can
continue to deduct interest on a total of $1 million of debt for a
first and second home?
Individual Tax Deduction and Credit Survivors
1. Did you know that the new tax law keeps the “additional
standard deduction” for people age 65 and over of $1,600 for
singles and $1,300 for each spouse in a married couple in 2018?
2. Did you know that the Lifetime Learning college credit is
still in effect?
3. Did you know that teachers will still be able to deduct up
$250 for classroom materials from their taxable income?
4.

Did you know that a non-custodial parent cannot qualify for
(continued on page 7)
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nights, then the parent with the highest income will get the college
tax credits?

the Earned Income Credit?

Individual Miscellaneous Changes

5. Did you know that a non-custodial parent cannot qualify for
the Child Care Credit?

1. Did you know that distributions of up to $10,000 are now
allowed to be made from Section 529 plans for elementary or secondary public, private or religious school?

6. Did you know that a non-custodial parent cannot file as Head
of Household?
Individual Tax Deduction and Credit Ambiguities
1. Did you know the child tax credit should still be allocable between parents since the reduction to zero value is not supposed to
effect other sections of the IRS code; however, as a practical matter will the exemption still appear on Form 1040 and will Form
8332 still exist?
2. Did you know that the person with the most overnights used
to be presumed to have the right to the dependency exemption
absent an agreement to the contrary?
3. Did you know it is to be determined if the person with the
most overnights will be presumed to have the right to the child tax
credit?
4. Did you know it is to be determined if a court order gives
each parent half of the parenting time, the IRS will continue to not
consider 50/50 custody and the parent with the most overnights
will receive the child tax credit?
5. Did you know it is to be determined if the IRS will continue
the policy in a leap year (366 days) if each parent has equal overnights, then the parent with the highest income will get the child
tax credit?
6. Did you know the college tax credit should still be allocable
between parents since the reduction to zero value is not supposed
to effect other sections of the IRS code; however, as a practical
matter will the exemption still appears on form 1040 and will
form 8332 still exist?
7. Did you know it is to be determined if the person with the
most overnights will be presumed to have the right to the child tax
credit?
8. Did you know it is to be determined if a court order gives
each parent half of the parenting time, the IRS will continue to not
consider 50/50 custody and the parent with the most overnights
will receive the college tax credits?
9. Did you know it is to be determined if the IRS will continue
the policy in a leap year (366 days) if each parent has equal over
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2. Did you know that the discharge of student debt because of
death or disability is now excludible from taxable income?
3. Did you know that the unearned income by a child will now
be taxed at the estate and trust tax rates instead of at the parents
tax rates?
Business Tax Changes
1. Did you know the corporate tax rate has been reduced to 21%
for tax years beginning after December 31, 2017?
2. Did you know that carrybacks of business net operating
losses arising in years after 2017 are disallowed, subject to minor
exceptions?
3. Did you know that taxpayers will only be able to deduct a
business NOL carryover to the extent of 80% of taxable income?
4. Did you know that the new tax bill removes the incentive
for employers to offer their workers transportation benefits - like
parking, transit passes, or reimbursements for bicyclists by no
longer allowing those expenses to be tax deductible?
5. Did you know that businesses can immediately expense 100%
of the cost of bonus depreciation qualified property acquired and
placed in service before January 1, 2023?
6. Did you know that the qualified property definition is expanded to include both original and acquired property if it is the
taxpayer’s first use; however, property used in a real property
trade or business will be excluded?
7. Did you know section 179 small business expensing limitation increased to $1 million, with the phase-out threshold also
being increased to $2.5 million?
8. Did you know Section 179 property was expanded to include
certain depreciable tangible personal property used to furnish
lodging and to include certain nonresidential real property improvements?
9. Did you know, generally, no deduction is allowed for interest
expense in excess of 30% of adjusted taxable income?
(continued on page 8)
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10. Did you know adjusted taxable income for the interest expense calculation will be determined without factoring in business
interest expense, business interest income, net operating losses,
the 20% deduction for certain pass-through income?
11. Did you know interest disallowed is treated as paid or accrued
in the following year and may be carried forward indefinitely?
12. Did you know the tax-free treatment of like-kind exchanges
is repealed except for those relating to the like-kind exchange of
real property?
13. Did you know that an individual can take a deduction of
20% of domestic “qualified business income” earned from a passthrough entity?
14. Did you know the pass-through deduction is calculated for
professional service businesses as 20% of the lesser of the qualifying business income (after deductible expenses) or the taxpayer’s
total taxable income (less capital gains)?
15. Did you know the there is a phase out of the pass-through
business deduction for certain professional service businesses,
such as lawyers, accountants and consultants?
16. Did you know that single taxpayers with $157,500 to
$207,500 of taxable income (subject to other restrictions) are
phased out of the pass-through deduction?

less than 20% of the professional services business income, then
the difference will reduce the available pass-through deduction
ratably for taxable income in the phase out ranges?
22. Did you know that if an individual is a partner in a professional services business, has $189,500 of pass-through income and
$32,000 of allowable itemized deductions for medical expenses,
state & local taxes, and charitable contributions the taxable income will be $157,500 ($189,500 -$32,000) creating an allowable
pass-through deduction of $31,500 (20% x $157,500) and reducing the taxable income to $126,000 ($157,500-$31,500)?
23. Did you know that if the same individual has no itemized
deductions and instead takes the $12,000 standard deduction the
taxable income becomes $177,500 ($189,500-$12,000) thereby
qualifying for only 60% of the pass-through deduction [177,500$157,500=$20,000(40% of the $50,000 phase-out range)] creating
an allowable pass-through deduction of $21,300 (20% x $177,500
x 60%) and reducing the taxable income to $156,200 ($177,500$21,300)?
24. Did you know that the same calculation occurs for a joint
tax return utilizing the phase-out range of $100,000 ($315,000
-$415,000)?
Individual Tax Survivors
1. Did you know that the student interest deduction is still deductible up to $2,500 per year?
2. Did you know that the exclusion for graduate school tuition
waivers survives as well?

17. Did you know that joint tax return taxpayers with $315,000
to $415,000 of taxable income (subject to other restrictions) are
phased out of the pass-through deduction?

3. Did you know that if a single person sells their home they are
entitled to a $250,000 exclusion from capital gain providing they
owned and used the property two out of the five years?

18. Did you know that the individual’s wages, reasonable compensation, guaranteed payments and investment income of the
pass-through business do not count as part of the business income
base used for calculating the 20% pass-through deduction?

4. Did you know that if a couple sells their home, he or she may
qualify to exclude up to $250,000 of capital gains from the sale of
his or her home provided they owned and used that property two
out of the last five years as their primary residence?

19. Did you know if the professional services business taxable
income falls in the phase out ranges, then additional restrictions
apply to the deduction?

5. Did you know that the exclusion from capital gains tax from
the sale of a principal residence is allowed for one sale every two
years?

20. Did you know if the taxpayer is in the phase out range then
pass-through deduction cannot exceed the greater of 50% of the
taxpayer’s share of wages paid by the professional services business, or 25% of such wages plus 2.5% of the taxpayer’s share
of the costs of qualified depreciable property of the professional
services business?

6. Did you know that if one of the couple moves out of the
house pursuant to a court order that person is treated as using the
residence during the period that the other party uses the residence
so long as they remain on title to the residence?

21. Did you know if the wage and depreciable property limits are

7. Did you know that the two-year requirement of selling a
residence is waived if the seller changes employment, has health
(continued on page 9)
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issues, or experiences “unforeseen circumstances”?
8. Did you know that an “unforeseen circumstance” can be
death?
9. Did you know that an “unforeseen circumstance” can be divorce or legal separation?
10. Did you know that an “unforeseen circumstance” can be becoming eligible for unemployment?
11. Did you know that an “unforeseen circumstance” can be multiple births resulting from the same pregnancy?
12. Did you know that an “unforeseen circumstance” can be
damage to the residency resulting from a natural or man-made
disaster?
13. Did you know that divorced taxpayers may tack on the use of
their residence by their former spouse?
14. Did you know that to qualify for head of household the child
has to live with a person for more than half the year?
15. Did you know that only the custodial parent can claim the
childcare credit for the expenses that he or she pays?
16. Did you know that there is an exception to the 10% early
withdrawal penalty for distributions from a qualified plan for employees who retire, quit, or are fired from their job during or after
the calendar year in which the participant reached age 55?
17. Did you know that Section 1041 of the IRS code permits taxfree transfers to spouses or ex-spouses?
18. Did you know that if one party transfers property to another
under Section 1041 they obtain the tax basis of the transferor’s tax
basis?
19. Did you know that if one party transfers property to another
under Section 1041 the transfer must supply the transferee with
records sufficient to determine the adjusted basis and holding period of the property?
20. Did you know that a transfer of property to a former spouse
within six years of a divorce is a taxable transfer if not in accordance with the divorce decree?
21. Did you know that there is a presumption that transfers after six years are not incident to a divorce and therefore may not
qualify as Section 1041 exchanges?

22. Did you know that assignment of ordinary income (vs property) is often a taxable transfer despite Section 1041?
23. Did you know that when an S-Corp transfers under Section
1041, the disallowed losses due to previous at risk or basis limitations are transferred to the transferee spouse?
24. Did you know that certain alimony deductions taken against
income in previous years may be recaptured and reported as income in a later tax year?
25. Did you know that the termination of maintenance due to cohabitation is not one of the exceptions to the alimony recapture
rules?
26. Did you know that if an employer plan permits in-kind distribution to non-employee spouse of stock options or deferred
compensation, the transfer of vested options or deferred compensation will qualify as a 1041 exchange?
27. Did you know that temporary spousal support prior to the
entry of the judgment support is one of the exceptions to the recapture rules?
28. Did you know that if personal expenses by the C Corp are
disallowed by the IRS, it creates a double tax effect; first, it adds
additional income to the C Corp and second dividend income to
shareholders?
29. Did you know that an individual has 60 days to complete an
IRA rollover, if the transfer was not done via a trustee-to-trustee,
to avoid paying taxes on the transaction?
30. Did you know that the IRA transfer rules apply to the transfer of Medical Savings accounts? (A copy of the divorce decree
would need to be provided to the administrator in order to divide
the medical savings account.)
31. Did you know that if an individual is obligated to pay off a
mortgage on a jointly held residence, the individual can deduct
half of the principal and interest payments as spousal support and
the other half of the mortgage interest payment as an itemized
deduction?
32. Did you know that an individual’s marital status is determined for the tax year based on his or her marital status as of
December 31st?
33. Did you know that a Qualified Domestic Relations Order is
used to divide qualified retirement assets?
34. Did you know that a qualified domestic relations order permits a 401(k) to be transferred to an alternate payee?
(continued on page 10)
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35. Did you know that an IRA is not considered a qualified plan?
36. Did you know that you cannot QDRO an IRA?
37. Did you know that an IRA trustee is not required to withhold
any taxes for income tax purposes upon distribution?
38. Did you know that the Married Filing Separate status has the
highest marginal tax rates?
39. Did you know that a taxpayer using the filing status of
Married Filing Separate cannot claim the Child and Dependent
Care Credit?
40. Did you know that a taxpayer using the filing status of
Married Filing Separate cannot deduct college tuition and fees
from his or her income?
41. Did you know that a taxpayer using the filing status of
Married Filing Separate cannot deduct student loan interest from
his or her income?
42. Did you know that a taxpayer using the filing status of
Married Filing Separate cannot exclude tax-free interest earned
from his or her U.S. bonds?
43. Did you know that a taxpayer using the filing status of
Married Filing Separate cannot exclude from their income the
tax-free benefits that he or she received from Social Security?
44. Did you know that a taxpayer using the filing status of
Married Filing Separate cannot claim the Elderly and Disabled
Credit?
45. Did you know that a taxpayer using the filing status of
Married Filing Separate cannot claim the Earned Income Credit?
46. Did you know that a taxpayer using the filing status of
Married Filing Separate cannot claim various education credits?
47. Did you know that the Earned Income Credit is a refundable
credit?
48. Did you know that using the filing status of Married Filing
Joint creates joint and several liability?
49. Did you know that using the filing status of Married Filing
Joint puts the both the Taxpayer and Spouse at risk for the accuracy-related, fraud, and erroneous claim for refund or credit
penalties?

50. Did you know that you cannot amend your Federal income
tax return from Married Filing Joint to Married Filing Separate
after the due date of the return for that year?
51. Did you know that a taxpayer whose equitable relief request
was previously denied solely due to the two-year limit may reapply if the collection statute of limitations for the tax years involved
has not expired?
52. Did you know that the plan administrator of a qualified retirement plan or tax-sheltered annuity must withhold 20% for taxes?
53. Did you know that the plan administrator of survivor benefits
from a pension plan will assume that the participant is taking the
single life option unless instructed otherwise?
54. Did you know that some pension plans will permit the alternate payee to begin receiving benefits at the participant’s earliest
retirement age even if the participant has not retired?
55. Did you know that although a person may remarry several
times and each marriage lasts 10 years or longer they may only
receive benefits from one Social Security account?
56. Did you know that an employer having 20 or more employees must provide COBRA coverage to the non-employee spouse
for up to 36 months?
57. Did you know that the IRS determines whether a spouse has
been “abused” in Innocent Spouse Relief cases?
58. Did you know that a spouse, who would have obtained a refund but for the other spouse’s debts, may be an “injured spouse”
and may receive the refund they were entitled to?
59. Did you know that tax refunds can be withheld for unpaid
federal taxes?
60. Did you know that tax refunds can be withheld for debts
owed to a federal agency?
61. Did you know that tax refunds can be withheld for past due
child support or maintenance?
62. Did you know that tax refunds can be withheld for unpaid
state income taxes?
63. Did you know that that the IRS will treat taxes paid as coming from the party paying them?
64. Did you know that once established, the irrevocable life insurance trust cannot be altered or amended?
(continued on page 11)
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65. Did you know that taxpayers who have entered into a civil
union and applied to have their union converted to a marriage
must amend their previous returns to the year the civil union was
established?
66. Did you know that a court decree of annulment holds that no
valid marriage ever existed? Taxpayers who obtain annulments
are considered unmarried for the entire period that the marriage
purportedly existed.
67. Did you know that if a couple who obtained an annulment
filed joint returns for earlier years, they must file amended returns
to use the single or head of household status for all tax years that
are affected by the annulment?
68. Did you know that if a taxpayer’s spouse died during the
year, the deceased person and the survivor are considered to have
been married for the whole year for tax filing purposes?
69. Did you know that couples in civil unions, registered domestic partnership, and similar relationships are not treated as married
for Federal income tax purposes?
70. Did you know that marijuana growers can only deduct cost of
goods sold and no other business expense for Federal income tax
purposes?
71. Did you know that the penalty for not having health insurance has been eliminated?
72. Did you know that up to $100,000 in IRA distributions can
be made beginning at 70 ½ directly to a charitable organization,
can be excluded from taxpayer’s income, and count toward the
taxpayer’s RMD?

73. Did you know that passive losses can offset passive gains
indefinitely?
74. Did you know that there are several tax carry forwards that
may offset future income?
75. Did you know that a NOL can be carried forward to offset
future taxable income for 20 years?
76. Did you know that if a taxpayer carries back a NOL to a year
in which he or she was previously married, he or she can apply
that loss only to the income reported on the joint return that was
related to his or her taxable income?
77. Did you know that a capital loss can offset capital gains indefinitely?
78. Did you know that a capital loss can offset up to $3,000 of
ordinary income a year?
79. Did you know that capital loss carry forwards are allocated
based on the separate capital gains and losses of each spouse as if
they had filed tax returns separately?
80. Did you know that you can allocate the capital gains and
losses between the taxpayer and spouse if they are reported on a
return where they file Married Filing Joint?
81. Did you know that gains and losses from jointly owned accounts or assets are split equally?
Jeffrey W. Brend, Esq., CPA, is a partner at the Chicago firm of
Levin & Brend PC. He is a fellow of the AAML and immediate
past president of the Illinois Chapter; adjunct faculty, Chicago
Kent School of Law; and affiliated with the American Society of
Appraisers and Association of Certified Fraud Examiners. Jeff
focuses his practice on family law, taxation, business litigation,
business valuation and forensic accounting. Jeff can be reached
at 312-726-4440, j.brend@levinbrend.com

OurFamily Wizard Links

Reference the links below when stipulating to communication with OurFamilyWizard:
• Model order language for OFW communication
• Scholarship Application, fee waiver for indigent parents
• Click here to create your free Professional Subscription
• Your Professional Subscription will allow you to access your clients’ OFW activity
• Simply add your clients when you log into your account
Kevin Dorsey
The OurFamilyWizard® Website
Direct (952) 548-8137
Mobile (763) 242-2339
Fax (952) 548-8159
kevin@ourfamilywizard.com
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MEDICAID EXPANSION MAY REDUCE
MEDICAL DEVICE RATES
by Leslie B. Spoltore, Leslie.Spoltore@obermayer.com
Medical divorce is a term coined some years ago to describe a divorce obtained for medical reasons. More specifically, according
to an article by George Diepenbrock, researchers defined “medical divorce” as “an instance where one partner becomes diagnosed
with a degenerative disease, such as early onset dementia. The
couple could drain its assets, including retirement savings, to pay
for treatment. However, some couples instead choose to divorce
to shield one person’s assets. The sick partner would eventually
qualify for Medicaid.”
A study by two University of Kansas economists suggests there
may be a link between the expansion of Medicaid under the
Affordable Care Act (ACA) and a reduction in the number of medical divorces. The expansion under the ACA increased Medicaid
coverage to include adults younger than 65 with incomes of up
to 138 percent of the poverty guideline without consideration of
their assets. Donna Ginther, professor of economics, and David
Slusky, assistant professor of economics, compared divorce rates
prior to and after the expansion. They found that states that expanded Medicaid under the ACA experienced a “5.6 percent
decrease in the prevalence of divorce among people ages 50-64,
compared with those states that did not expand.”

Given the policy change affecting the states that expanded
Medicaid, the professors determined it is reasonable to assume
that a reduction in medical divorces accounted for the decrease.
This reduction, however, may be short lived depending on legislative changes, if any, enacted by Congress. The article notes
that Professors Ginther and Slusky believe “that research on how
certain policy changes – including potential reintroduction of asset tests for eligibility – have influenced individuals’ lives can be
valuable as Congress considers how to move forward with the
nation’s health care system.”

Leslie B. Spoltore is a partner in the Wilmington, Del., office of
Obermayer Rebman Maxwell & Hippel LLP. Ms. Spoltore is a
board member, Delaware Volunteer Legal Services & Delaware
State Bar Association Family Law Section. She can be reached at
302-840-1110 or at Leslie.Spoltore@Obermayer.com

Featured PBA Membership Benefits
•
•
•
•

•
•

Casemaker Tip: Get the latest tips on navigating and getting
the best value from Casemaker, offering free legal research
as a PBA member benefits.
Clio: Clio is the world’s leading cloud-based legal practice
management software. Read their latest tips and insights for
lawyers (member login required.)
Comcast Business: Engage with local reps to meet the tech
needs of your law firm. Get more information (member login required).
FedEx: Enroll in the FedEx Advantage discount program;
there are no enrollment fees or shipping quotas and signing
up is as easy as 1-2-3. Program participants now receive an
additional 5% discount on eligible shipments when they create shipping labels on fedex.com or with another approved
FedEx electronic shipping solution. Get more information
(member login required).
InterCall: For access to web conferencing, unified communications services and more, call 800-636-2377 or enroll
online.
Kaplan Bar Review: Ready to start preparing for the bar
exam? Ready to start preparing for a future exam? Save
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•

•
•
•

$100 on the Kaplan Bar Review’s Live Kaplan Course (includes Live-in-Class and Live-at-Home). This exclusive
PBA discount applies to any new enrollments for any jurisdiction. Get more information (member login required).
Lenovo: Enjoy savings of up to 45 percent off Lenovo’s
most popular products during the month of February. Don’t
forget Lenovo’s service warranty upgrades, free shipping on
all web orders, access to energy-efficient green technologies
and award-winning service. Click here or call 800-4267235, ext. 3577.
Pennsylvania Bar Association Visa® card: Get more information (member login required).
Section Membership Free for One Year: Read more. Get
more information on PBA sections.
USI Affinity: Now offering a risk-management policy enhancement for CNA policyholders in Pennsylvania. Learn
more. Insurance Tip of the Month: Should you report a potential claim, even if you feel it is unjustified? Absolutely!
Your insurer may be able to offer advice that can remedy
the situation, enabling you to avoid the prospect of having a
claim filed against you.
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DEATH, DIVORCE AND THE DIVISION OF
PROPERTY IN ESTATES
by James W. Cushing, jwc@fayerivacohen.com

When a party dies during the pendency of a divorce matter, a
question immediately arises: will the matter be resolved pursuant to the Divorce Code [i.e. 23 Pa.C.S.A. Section 3323(d.1)]
or the Probate Code (i.e. 20 Pa.C.S.A. Section 6111.2)? While
the statutes are fairly clear, there are times where a circumstance
still needs to be sorted out by the court. Such a case arose in the
Superior Court of Pennsylvania case of In Re: Estate of Michael
J. Easterday, Deceased, 171 A.3d 911 (Pa. Super. 2017).
In the Easterday matter, the decedent, Michael Easterday
(“Easterday”), passed from this life on or about September 21,
2014, and was survived by his two sons, a daughter, and his second wife (“Wife”). About a year before Easterday’s death (August
13, 2013), Wife filed for divorce against Easterday. In or about
December 2013, Easterday and Wife entered into a postnuptial
agreement (“Postnuptial”) in which the parties agreed to waive
any and all rights to the pension and retirement plan of the other, including any and all rights possibly available as a surviving
spouse and/or beneficiary. The agreement also specifically states
that it would remain in full force and effect without regard to future reconciliation, change in marital status, and entry of divorce
decree absent a future written agreement.
In or about November 2013, Wife furnished Easterday with an
Affidavit of Consent to Divorce Pursuant to 23 Pa.C.S.A. Section
3301(c). Not long after, Easterday executed the Affidavit of
Consent and returned it to Wife. Wife, for an unknown reason, retained the Affidavit of Consent for approximately six weeks (until
mid-January 2014) before providing it to her attorney for filing.
Pursuant to Pennsylvania law, an Affidavit of Consent must be
filed within 30 days of its execution (i.e. approximately December
2013). Later in January 2014, Wife proceeded with the divorce
and filed for a final decree, but Easterday died before a decree
was entered. A decree in divorce was never entered as Easterday’s
Affidavit of Consent was stale.
At the time of Easterday’s passing, Wife remained the beneficiary
of his pension and life insurance policy. Upon Easterday’s death,
Wife immediately withdrew the divorce matter and collected on
Easterday’s pension and life insurance policy.
In response to Wife’s receipt of the pension and life insurance
proceeds, Easterday’s estate (“Estate”) filed a petition with the
court seeking to compel Wife to preserve and return the pension and insurance money she received. The Estate contended
that the Postnuptial controlled the distribution of the aforesaid
funds (specifically that Wife was not entitled to receive them)
and Easterday’s designation of Wife as beneficiary of his insur-
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ance policy became ineffective pursuant to 20 Pa.C.S.A. Section
6111.2. In response, Wife argued that the Postnuptial did not apply as the beneficiary designations were never changed, that 20
Pa.C.S.A. Section 6111.2 did not apply as the Affidavit of Consent
was “stale,” that the parties were reconciling at the time of his
death, and because of those reasons, Easterday intended that Wife
remain his beneficiary.
After a hearing, Montgomery County Judge Ott ruled that the
Estate was entitled to Easterday’s pension, as it was addressed
in the Postnuptial, while Wife could retain the life insurance proceeds as they were not addressed in the Postnuptial. Both parties
filed exceptions, which were unsuccessful, leading to appeals by
both parties to Superior Court (Panella, J., Lazarus, J., & Stevens,
P.J.E.) that issued the decision described herein.
23 Pa.C.S.A. Section 3323(g), of the Divorce Code, states: “(g)
Grounds established . . . (2) In the case of an action for divorce
under section 3301(c), both parties have filed affidavits of consent or, if the presumption in section 3301(c)(2) is established,
one party has filed an affidavit of consent....(3) In the case of an
action for divorce under section 3301(d), an affidavit has been
filed and no counter-affidavit has been filed or, if a counter-affidavit has been filed denying the affidavit’s averments, the court
determines that the marriage is irretrievably broken and the parties have lived separate and apart for at least one year at the time
of the filing of the affidavit.” In the Probate Code, 20 Pa.C.S.A.
Section 6111.2(a)(3)(ii) states “[t]his section is applicable if an individual . . . (ii) dies during the course of divorce proceedings, no
decree of divorce has been entered pursuant to 23 Pa.C.S. § 3323
(relating to decree of court) and grounds have been established
as provided in 23 Pa.C.S. § 3323(g).” When evaluating the applicable law mentioned above, the court raised Pa.R.C.P. 1920.17 as
also applicable herein. Rule 1920.17 prohibits the withdrawal of
a divorce (and its economic claims) if divorce grounds have been
established and the Estate does not the consent. While the aforesaid Rule directly applies to 23 Pa.C.S. § 3323, the court opined
that the Rule should also apply to 20 Pa.C.S.A. Section 6111.2(a)
(3)(ii) as it would be inappropriate to allow a surviving spouse the
power to negate 20 Pa.C.S.A. Section 6111.2(a)(3)(ii) by simply
discontinuing the divorce action unilaterally.
In reviewing the underlying facts of this matter, Judge Lazarus
took note of the fact that the Affidavit of Consent was not filed
within thirty days of its execution. As a result, the lower court determined that divorce grounds were never established. Although
the Estate argued that the lateness of the Affidavit does not negate
what it argued was an intent to consent to the divorce, the court,
(continued on page 14)
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(continued from page 13)
relying on public policy considerations, ruled that a strict compliance with the Divorce Code is required. In the court’s view, the
integrity of the family is to be protected and the seriousness of
the dissolution of marriage warrants strict compliance with the
deadlines and requirements set forth in the statute. Indeed, the
court pointed out, the establishment of divorce grounds takes on
an added significance when, not only is the dissolution of a marriage at issue, but, in this case, it would also determine whether
the Divorce Code or the Probate Code applies. Furthermore, the
court observed that Easterday had an extended opportunity of
several months to rectify the “stale” affidavit before his passing,
but chose not to do so. Based on the above, the court ruled that
a “stale” Affidavit of Consent is insufficient to establish divorce
grounds, especially in a matter where it is, in its estimation, far
from clear that the decedent possessed an intent to divorce at the
time of his death. As a result, the Probate Code controls this case.

was made.
In reviewing the above, the court first noted that spouses may
waive their right to the pension of the other if the waiver is specific. In its estimation, the Postnuptial in the instant matter was clear
and unambiguous, therefore its terms, namely that Wife waived
her right to Easterday’s pension without regard to reconciliation,
which could only be changed by a subsequent signed agreement,
applies hereto.
Perhaps the most significant legal challenge to the Postnuptial was
the requirements of the Employment Retirement Income Security
Act (“ERISA”). Pursuant to ERISA, a pension must be administered, and the proceeds therefrom distributed, according to the
terms of the plan documents, and not alternative agreements, such
as a postnuptial agreement. While acknowledging the applicability of ERISA to the pension in this matter, the court also indicated
that, although ERISA may require the pension to be distributed
to Wife, the terms of the Postnuptial can also apply by requiring
Wife to turn over to the Estate any and all sums she receives as a
pension beneficiary.

Ultimately, the court, applying 20 Pa.C.S.A. Section 6111.2, ruled
that Easterday’s beneficiary designation on his life insurance is,
therefore, valid, and Wife may retain the proceeds from the same.

In the end, the court entered a Solomonic decision to cut the
pension “baby” in half: Wife can keep the life insurance policy
proceeds while the Estate is to receive from Wife the pension pro-

In opposition to the Estate’s arguments, Wife asserted that
Easterday made a deliberate and conscious choice to give his
pension to her through an irrevocable election that she be his
beneficiary. Of course, the above is in direct conflict with the
Postnuptial, which, by its terms described above, definitively prohibits Wife from being such a beneficiary. The Estate pointed out
that the Postnuptial was executed after the beneficiary election

James W. Cushing is an associate at the Law Office of Faye Riva
Cohen PC, with a focus on family law. He is licensed to practice
law in both Pennsylvania and New Jersey; he is a regular contributor to the Philadelphia Bar Association’s publication, Upon
Further Review and an ezinearticles.com Expert Author. He is a
volunteer attorney for the Christian Legal Clinics of Philadelphia
Inc. jwc@fayerivacohen.com 215-563-7776.
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Federal/Military Corner:
By Mark E. Sullivan, Esq., mark.sullivan@ncfamilylaw.com

WRITING AND SUBMITTING THE MILITARY PENSION
DIVISION ORDER — 10 TIPS
Getting a military pension division order honored by the retired
pay center isn’t easy. What does the order need to say? Is there
“magic language” that must be included? Where do you send the
order? Who does the processing? This two-part article contains
12 tips for the practitioner on how to get the job done seamlessly.
Tip #1 – Where Do I Start?
Retired pay orders for the Army, Navy, Air Force, Marine Corps,
as well as the National Guard and Reserves, are processed by
the Defense Finance and Accounting Service (DFAS), located
in Cleveland, Ohio. DFAS has numerous lawyers and paralegals
reviewing the many decrees subpoenas and court orders which arrive there every day. There is a substantial rejection rate.
Pension orders for members of the U.S. Coast Guard and Coast
Guard Reserve are sent to the USCG Pay and Personnel Center
(www.dcms.uscg.mil/Our-Organization/Assistant-Commandantfor-Human-Resources-CG-1/Pay-and-Personnel-Center-PPC/)
located in Topeka, Kansas. Orders for the commissioned corps
of the Public Health Service and the National Oceanic and
Atmospheric Administration are also serviced by the Coast Guard
PPC.
The two basic issues in the division of retirement benefits are
“pension share” and the survivor annuity. These tips tell how to
write and get approved an order for division of military retired
pay as property, and how to obtain coverage under the Survivor
Benefit Plan. The title “retired pay center” will be used to refer to
the above two offices which process applications for a division
of uniformed services retired pay under USFSPA, the Uniformed
Services Former Spouses’ Protection Act.1 Note that USFSPA refers to the retired pay center as the “designated agent.”2

The DFAS website is www.dfas.mil, and the fact sheets and application forms needed are at the “Retired Military and Annuitants”
tab. At the end of Chapter 29 of Vol. 7b, DoDFMR, you’ll find
two sample military pension orders (Figures 29-1 and 29-2). The
practitioner can import that language into an order for pension
division. Read this order closely. If you vary from the language
recommended here, you’ll probably have your pension order rejected. Don’t make the mistake of thinking that you can write it
up better than the folks at DFAS who are going to be processing
the order; you probably can’t. And if your order is rejected, you’ll
have to explain to your client why the payments are still not flowing, or the legal bill keeps going up, or you still have not finished
with his or her case, although you’re “trying really hard” to do so!
Note that there are two significant omissions in the sample order. First, it is silent on SBP, perhaps because the sample order
was prepared by the Garnishment Operations office of DFAS
in Cleveland, Ohio; Retired and Annuitant Pay is located at the
DFAS office in Indianapolis, and this includes the election of SBP
by a member or retiree. The second omission is indemnification
language in the event of an election of disability pay that reduces
disposable retired pay. This omission is due to the fact that DFAS
is not responsible for reimbursements due to disability pay reductions. That is the responsibility of the retiree. Thus it is not
something that a DFAS model order needs to contain, but it is
something which the attorney for the FS certainly needs to consider. A better order, addressing both of these issues, is referenced
at Tip #12 below.
Be sure to include the Social Security Number (SSN) of the servicemember (SM) or retiree in all correspondence and phone calls
with the retired pay center. Providing this will ensure a more rapid
response. Without the SSN, documents will be rejected and inquiries will be unanswered.

Tip #2 – Know Your Resources.

Tip #3 – Use the Right Document.

Read closely the provisions of 10 U.S.C. 1408 to understand what
the law requires for military pension division. The SBP (Survivor
Benefit Plan) statute is found at 10 U.S.C. 1447 et. seq.

A separation agreement or property settlement, standing alone, is
not the way to accomplish military pension division when the nonmilitary spouse wants to receive direct pension payments from the
retired pay center. USFSPA only allows direct pension payments
pursuant to a “final decree of divorce, dissolution, annulment, or
legal separation issued by a court” or a property settlement that is
ratified or approved by the court and issued incident to such a final
decree.4 You can either:
• Prepare a separate military pension division order, judgment,

DFAS has a pension division implementing regulation, the
DoDFMR (Department of Defense Financial Management
Regulation).3 The Coast Guard follows DFAS guidance and there
is a useful USCG pamphlet, “FSPA and SBP, 8th Edition.”

(continued on page 16)
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(continued from page 15)
or decree to submit to the court at the appropriate time, entered
incident to the divorce, such as when the divorce occurs, or when
the hearing on property division takes place.
• In the alternative, prepare a separation agreement or property
settlement which can then be incorporated or merged into the decree of dissolution or divorce.
Tip #4 – Does the Court Have Jurisdiction?
A pension division order can only be used for direct payments if
a unique jurisdictional test is met. Military pension division is allowed only when the retiree/military member:
• is domiciled in the state in which the suit for the divorce or
property division occurs; or
• resides in the state in which the lawsuit occurs (other than
because of military assignment); or
• consents to the jurisdiction of the court in which the lawsuit
occurs.5
The order must state the jurisdictional basis for dividing military
retired pay.6 For more detailed information on these jurisdictional
tests, see the Silent Partner info-letter, Military Pension Division:
Scouting the Terrain, found at www.nclamp.gov > For Lawyers,
the website of the North Carolina State Bar’s military committee, or at www.americanbar.org > Family Law Section > Military
Committee, the website of the military committee of the ABA
Section of Family Law. Also useful is the Silent Partner, “Military
Pension Division: Guidance for Lawyers.”
Tip #5 – Can You Get Direct Payments from the Retired Pay
Center?
In addition, in property division cases involving the retired pay
center’s division of military retired pay incident to a divorce or
separation, the parties must be married for at least 10 years during which time the military member performed at least 10 years
of creditable military service.7 Without this, the retired pay center
cannot honor an application for the direct payment of any courtordered division of retired military pay as property. The pension
is still divisible, but the former spouse must look to the retiree for
payments, not the retired pay center.
The Servicemembers Civil Relief Act (SCRA)8 offers protection
for military members who are on active duty at the time of the
divorce. USFSPA requires a statement in the pension division order for military pension division that the military member’s rights
pursuant to the SCRA have been observed.9 Although the SCRA
does not apply in cases where the member is retired or is not on
active duty at the time the decree was entered, USFSPA does not
make that distinction; it requires such a statement in all cases.
The pension order or divorce decree may be submitted at any time

after it is entered.10 One need not wait until the SM has already
applied for retirement or is in pay status. If the SM is not yet in
pay status when the order is tendered to the retired pay center, a
conditional approval will be made, subject to final approval at the
time the individual actually starts to receive retired pay.11
At the time of final approval, the retired pay center will notify
the SM that payments will start not later than 90 days after the
service date of the approved application or the start of retired pay,
whichever is later.12 The former spouse (FS) also gets an approval notice.13 When the court order divides military retired pay as
property, no more than 50% of disposable retired pay (DRP) may
be deducted.14 The retiree remains liable for any amount still owing.15 In cases where there is an application for the direct payment
of court-ordered division of military retired pay and a garnishment
issued pursuant to 42 U.S.C.§ 659 (child or spousal support), the
retired pay center may deduct up to 65% of the military member’s
disposable earnings.16
Tip #6 – Use the Right Language.
Even if it were incorporated into a court order or a divorce decree,
the separation agreement or property settlement must contain all
the terms required for court orders to be honored by the retired
pay center. You should state the following:
a. The names and addresses of the parties, as well as their SSN’s
(although the latter identifier may be omitted if that is required
by state law, local rules or prudent practice, since the application
document, DD Form 2293,17 requires the SSN);
b. The years of marriage and of military service;
c. The military member’s grade or rank;
d. A statement that the SCRA rights of the member have been
observed;
e. Jurisdictional findings (domicile, consent, or residence) under 10 U.S.C. 1408 (c)(4);
f. A statement that the FS will be paid at his/her address as
shown therein; and
g. A statement as to what the retired pay center will pay the
spouse (see “Know What You Want” below).
Payments are made once a month, starting no later than 90 days
after service of the decree on DFAS or the start of retired pay,
whichever is later.18 The payments end at the death of the retiree or
spouse, whichever occurs first.19 Payments are prospective only;
no arrears are paid through the retired pay center.20 The USFSPA
does not provide for garnishment of payments missed prior to the
approval of the application by the retired pay center.
Tip #7 – Know the “Frozen Benefit Rule.”
Sections 641 of the National Defense Authorization Act (NDAA)
for 2017 and 624 of the NDAA for 2018 require that only a
shrunken portion of the retiree’s military pension may be divided
with the FS. This is known as the “Frozen Benefit Rule.” The por(continued on page 17)

MARCH 2018

16

FEDERAL/MILITARY CORNER

(continued from page 16)

tion of the retiree’s actual retired pay which is subject to division
is a hypothetical amount based on the assumed retirement of the
SM on the day of divorce.This is invariably a smaller amount than
the FS’s share of the actual pension, sometimes as much as 3540% lower. The pension order must contain these two data points
as of the divorce date: a) the member’s years of creditable service
(or, for members of the Guard or Reserves, his or her total retirement points; and b) the member’s “High-3” pay (i.e., the average
of the highest 36 months of compensation, stated as a monthly
average amount). The Rule applies whenever the divorce is after
December 23, 2016 and the member - at the time of divorce - is
not receiving retired pay. Be sure to advise your client about this
and to read the two Silent Partner infoletters on the Frozen Benefit
Rule.
(The second part of this article covers the types of clauses thatthe
retired pay center will accept, an overview of the Survivor Benefit
Plan, how to serve the order on the retired pay center, a checklist
for division of the military pension, and where to find a sample
order to use in drafting the pension division decree.)
Mark E. Sullivan is a retired Army Reserve JAG colonel. He
practices family law in Raleigh, North Carolina and is the author of The Military Divorce Handbook (Am. Bar Assn., 2nd Ed.
2011) and many internet resources on military family law issues.
A Fellow of the American Academy of Matrimonial Lawyers,
Mr. Sullivan has been a board-certified specialist in family law
since 1989. He works with attorneys and judges nationwide as a
consultant on military divorce issues in drafting military pension
division orders. He can be reached at 919-832-8507 and mark.
sullivan@ncfamilylaw.com.

10 U.S.C. § 1408.
10 U.S.C. § 1408 (b)(1)(A).
3
Dep’t of Defense Financial Management Regulation, DoD
7000.14-R, “Military Pay Policies and Procedures—Retired Pay.”
Vol. 7b, Chapter 29, “Former Spouse Payments from Retired Pay”
(June 2017) contains full details about USFSPA payments from
retired pay for the Army, Navy Air Force and Marine Corps retirees. Referred to hereafter as DoDFMR, the Regulation can be
accessed at http://comptroller.defense.gov/fmr.
4
10 U.S.C. § 1408(a)(2).
5
10 U.S.C. § 1408(c)(4).
6
DoDFMR § 290605.
7
10 U.S.C. § 1408(d)(2).
8
50 U.S.C. § 3901 et seq.
9
10 U.S.C. § 1408(b)(1)(D).
10
DoDFMR § 290404.
11
DoDFMR § 290405.
12
10 U.S.C. § 1408(d)(1).
13
DoDFMR § 290501.
14
The award is construed as dividing “disposable retired pay” regardless of the language used. DoDFMR § 290601.D.
15
10 U.S.C. § 1408(e)(6).
16
DoDFMR § 290901(b).
17
DoDFMR § 290401.
18
10 U.S.C. § 1408(d)(1).
19
10 U.S.C. § 1408(d)(4).
20
DoDFMR § 290304
1
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Take Advantage of PBA Member Services
•

•

•

Member-to-Member Connection — This free, statewide
service allows PBA members to search for other members
by specific areas of practice and geographic locations. Click
on the Member-to-Member tab at the top of the homepage
of the PBA website at www.pabar.org.
Law Office Management Support — As a member you can
talk with the PBA’s Law Practice Management Coordinator
for free guidance and resource materials on a wide array
of issues ranging from technology concerns to managing
the business side of your practice to starting or closing a
practice. Contact the PBA’s Law Practice Management
Coordinator at 1-800-932-0311, ext. 2228, or by email at
lawpractice@pabar.org.
Ethics Hotline and Opinions — Members can receive free
advisory opinions based on the current Rules of Professional
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•

•

Conduct by calling the Ethics Hotline and speaking with
the PBA ethics counsel. Published ethics opinions are also
available in searchable format in the members-only area of
the PBA website. Contact the Ethics Hotline at 1-800-9320311, Ext. 2214.
Claims Repair Hotline — Members covered by the PBApreferred professional liability insurance program can speak
confidentially with a representative who may help them
head off or mitigate a potential malpractice claim. Call 888200-5212.
Lawyer Referral Services - The PBA Lawyer Referral
Service is available in 45 Pennsylvania counties. Lawyers
from those counties register for specific types of cases and
are referred on a rotating basis to clients who contact the
service for a referral.
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Technology Corner:

Alicia A. Slade, slade@plummerslade.com
Joel B. Bernbaum, joel@bernbaumfamilylaw.com

SMART SPEAKERS: NOT A DUMB IDEA
By Joel B. Bernbaum, Esq.
With all the noise seeking our attention, eyes and ears, from email,
texts, cable news, Facebook, Twitter, etc. I became aware of the
trend among Amazon, Apple, Google and others to introduce the
so-called “smart” speaker. Unless you live underground, you have
heard of Alexa, Siri or other platforms being rolled out in what
the New York Times describes as potentially the next computer
platform (i.e. IOS or Android).
This holiday, I treated myself to one from Amazon that was being discounted and heavily promoted. It is the “Alexa” series of
smart speakers ranging from the Echo Dot ($49) to the Echo View
($200). To my surprise, I really like it and enjoy owning one.
This was especially true when Alexa picked the Eagles to win the
Super Bowl…and it came true!
The speakers are designed to respond to a spoken word, “Hey Siri
or “Alexa” or one that you designate in the set-up. They all feature
being “always on,” listening for your commands. I have not seen
or read any confidentiality issues, but conspiracy theories exist.
The other major features vary but, depending on the brand, you
can control your lights, thermostats, locked front doors, garage
doors, etc. These features require add-ons and of course additional expense.
The designs are similar, and you can be the judge. Google and
Amazon have the smallest models. The largest are from Apple
and Sonos One. It is important to go to a store or online and look
at them and decide what works for you. Right now, the features
that work best are listening to music, podcasts, etc. and news,
information or fun stuff like “tell me a joke.”
Echo (Amazon) gives me the news update, weather, sports info,
answers trivia questions and more. The music feature draws form
the major music websites; Spotify, Pandora, Amazon Music
and more. The cool thing is it works. Say, “Alexa play Michael
Jackson” and in seconds, a Michael Jackson mix starts playing.
No wait or fumbling looking for links, etc. The news, weather,
etc. work as well. Need movie times? Alexa will help. Need to
find a restaurant? Alexa will help. How about a recipe? Yep, it
works.
Sonos One has Alexa built in, and if you want great sound, ability
to couple more than one speaker for true stereo or to play in more
than one room for less than one Apple Home Pod, this is your
choice. (currently $175 or $300 for two)
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The HomePod sounds great
with rumbling bass and the
ability to play your Apple
music. Siri is not as robust
as Alexa, but I am sure future upgrades will catch
up. The price, at $350, is
at the top of the list. If you
are entrenched in the Apple
ecosystem, this maybe your
choice.
The best thing about these smart speakers is that it’s the new hot
thing. It’s a competitive market and growing fast. I expect now
that Apple’s HomePod is available, things will speed up even
more,especially if Apple is open to more features and integration.

Joel Bernbaum is the founder of the Bala Cynwyd family law firm
of Bernbaum Family Law Group. He is a Fellow of the American
Academy of Matrimonial Lawyers, serving as president of the Pa.
Chapter in 2007. He is a member of the American, Pennsylvania,
Illinois and Montgomery bar associations with active participation in their respective family law sections and/or committees..
He was formerly co-chair of the PBA’s Technology Taskforce. He
is a former director and chair of the Family Law Section of the
Montgomery Bar Association and served two terms on Council of
the PBA Family Law Section. He can be reached at joel@bernbaumfamilylaw.com or 610-667-7902 or fax 610-879-3745.
Alicia A. Slade, MS, MBA, is the president of Plummer Slade, Inc.,
which has been providing compuer networking and IT solutions
to law offices since 1988, and Technology Corner co-editor of the
Pennsylvania Family Lawyer. Alicia has been a technical consultant for more than 20 years. She can be reached at slade@
plummerslade.com or 412-261-5600, ext. 202, or fax 412-2611528. Plummer Slade is endorsed for IT solutions by the Allegheny
County Bar Association.

18

Legislative Update:
This article updates the legislative history of bills summarized in
Vol. 39, Nos. 1 through 4 of the Legislative Update. In addition,
this article summarizes other domestic relation bills introduced
in the General Assembly since the release of the last issue of the
Pennsylvania Family Lawyer. Status of each bill is as of January
31, 2018. The full text of the bills, as well as their legislative history, may be found at:
http://www.legis.state.pa.us/cfdocs/legis/home/bills/.
Recent Enactments
Act 78 was approved by the Governor on December 22, 2017.
Former Senate Bill 629 (Printer’s No. 709), it passed the Senate
on November 14, 2017 (49-0) and passed the House on December
13, 2017 (188-0). The bill concerns jurisdiction over transfers
made for less than fair market value after a proceeding for support
or to enforce a support order has been introduced.
Previously Reviewed Legislation — Unchanged
The following bills have not advanced any further in the legislative process than was previously reported:
Adoption
• House Bill 56: counties to provide adoption-related counseling services to parents of children who are being relinquished
or who have been relinquished for adoption, including putative fathers
• House Bill 57: expedites the adoption hearing and provides
procedures for a diligent search for the putative father, and
defines procedure to challenge the validity of the consent to
adoption
• House Bill 58 shortens the time period in which the mother
can revoke her consent and restricts future challenges to the
consent
• House Bill 60: reimbursement of adoption expenses
• House Bill 61: permits the consent to an adoption by an incarcerated person to be witnessed by a correctional facility
employee
• House Bill 62: eliminates the requirement of holding a hearing to confirm a consent to an adoption when the birth parent
Yvonne Llewellyn Hursh is counsel with the Joint State Government
Commission, the primary and central non-partisan, bicameral research and policy development agency for the General
Assembly of Pennsylvania in Harrisburg, and the Legislative
Editor of the Pennsylvania Family Lawyer; 717-579-4223;
yhursh@legis.state.pa.us

Yvonne Llewellyn Hursh, Esq.
yhursh@legis.state.pa.us

•
•
•

•
•
•

or parents of the child being placed for adoption have executed valid consents to an adoption. The court would be
authorized to confirm the consent without a hearing and enter
a decree of termination of parental rights and duties
House Bill 63: (amends the definition of adoption “intermediary” to include licensed attorneys and licenses social workers
House Bill 243: control substance abuse as grounds for termination of parental rights
House Bill 289: adds reasonable living expenses to the list of
items that can be reimbursed to the birth mother by the adoptive parents, and lists additional demographic information to
be included on the petition for adoption
House Bill 704: provides protection for incarcerated persons
from having their parental rights involuntarily terminated and
their children placed for adoption
House Bill 1682: provides for termination of parental rights
without proof of an adoption pending in cases of rape or incest
Senate Bill 62: provides protection for incarcerated persons
from having their parental rights involuntarily terminated and
their children placed for adoption

Alimony and Support
• House Bill 42: suspension of driving privileges for violation
of domestic relations orders
• House Bill 139: indirect criminal contempt for willful failure
to pay support order
• House Bill 474: removes the concept of filial obligations - the
requirement of financial obligation for family members for
the care of indigent parents
• House Bill 721: excludes public assistance, Social Security
disability and Social Security benefits from the death of a
parent received by a child in determining financial support
needs under the state guidelines
• House Bill 969: publication in media in general circulation in
the county each January and June of the names, photographs
and amount of arrearages of each obligor who has been in arrears in their support obligations for 12 months or more
• House Bill 1250: revisions to alimony pendente lite
• Senate Bill 46: reporting of support arrearages to consumer
credit reporting agencies, to allow obligors to update their
records to reflect prompt payments
• Senate Bill 366: intercept of slot machine winnings to fulfill
unpaid child support obligation
Custody
• House Bill 443: modification of custody order when parent
in contempt
(continued on page 20)
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(continued from page 19)

House Bill 515: adopts the Parent Involvement Leave Act
House Bill 585: expands grandparents’ standing
House Bill 1047: gives grandparents standing in dependency
proceedings
House Bill 1652: provides for custody of pets in divorces
House Bill 1768: provides for sibling visitation
House Bill 1899: requires health care providers and first
responders to report parental drug overdoses to the county
children and youth agency if there are children under the age
of 18 in the household
Senate Bill 511: adopts the Uniform Deployed Parents
Custody and Visitation Act in Pennsylvania
Senate Bill 854: removes “interference with the custody of
children” as a Tier 1 offense for sex offender registration purposes

Divorce
• House Bill 572: requires that, within 45 days of commencing
an action in divorce or annulment, the parties must file financial records (tax, income and investment) from the last two
years and a detailed list of living expenses
Domestic Violence
• House Bill 44: provides notice to the court from the petitioner
in a protection from abuse action whether the person has any
knowledge of a child abuse investigation involving the defendant. If so, the petition would set forth the name of the
investigative agency and any other information in possession
of the plaintiff
• House Bill 274: permits a court entering a protection from
abuse order to include an order to not harm a dog or cat belonging to or residing with the plaintiff
• House Bill 321: requires cosmetologists, nail technicians, esthetician and natural hair braiders to complete one hour of
domestic violence and sexual assault training in order to be
licensed
• House Bill 841: provides for GPS monitoring of stalkers
• House Bill 956: adds a new Chapter 53 to Title 23 to provide
for custody proceedings where domestic violence is involved
• House Bill 1099: requires that law enforcement personnel
must deliver protection from abuse orders
• House Bill 1100: shortens the time in which a protection from
abuse order to 24 hours after issuance and requires a hearing
within three days
• House Bill 1211: waives fees for duplicate State documents
for victims of domestic violence
• House Bill 1247: extends protections to victims of domestic violence by authorizing police escorts at high risk times,
permitting the court to issue a search and seize order for
weapons in certain circumstances and providing for tolling
of PFAs while the defendant is incarcerated

•

•

•
•
•
•
•
•
•

House Bill 1337: adds to the type of relief that can be sought
under a protection from abuse order to include GPS monitoring of the alleged abuser and submission to a domestic
violence treatment evaluation and if deemed eligible, participation in a domestic violence treatment program
House Bill 1540: provides that a person who is found in contempt for violating a protection from abuse order may be
ordered to undergo drug and alcohol and/or mental health
evaluations
House Bill 1632: provides domestic violence victims with
the ability to break telephone contracts held jointly with their
abuser
Senate Bill 287: provides for grounds for involuntary termination when a crime of violence against child’s parent or
other child in household occurs (Kimberlee’s Law)
Senate Bill 312: provides for sentencing enhancement when
violent crimes are committed under a protection from abuse
order
Senate Bill 314: creates a statewide registry of domestic violence predators (Robin’s Law)
Senate Bill 480: provides for enhanced penalties for animal
cruelty in domestic violence situations
Senate Bill 501: extensively revises firearms relinquishment
in domestic violence cases
Senate Bill 502: provides for tolling of protection from abuse
orders while the defendant is incarcerated

Equitable Distribution
No bills previously introduced
Family Courts/Litigation
• House Bill 663: part of a family court reform package
Kinship and Foster Care
• House Bill 206: study of drug abuse by parents within resource families
Marriage
• House Bill: 141: elimination of three-day waiting period for
license
• House Bill 622: eliminates the waiting period to marry following application for a marriage license by repealing 23
Pa.C.S. § 1303
• House Bill 1008: eliminates the waiting period to marry following application for a marriage license by repealing 23
Pa.C.S. § 1303 and amends § 1503 to allow certain former
mayors to solemnize marriages
• House Bill 1038: amends 23 Pa.C.S. § 1304 to raise the minimum age to apply for a marriage license to 18 years of age
in all cases
• House Bill 1296: amends 23 Pa.C.S. § 1503 to broaden the
category of former minor judiciary and mayors eligible to
perform marriage ceremonies
(continued on page 21)
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(continued from page 20)

Paternity
• House Bill 243: controlled substance abuse as grounds for
termination of parental rights
Previously Reviewed Legislation — Under Consideration
The following bills have received some form of consideration in
the General Assembly since the previous report:
Alimony and Support
Senate Bill 629 (Printer’s No. 709) passed the Senate on
November 14, 2017 (49-0). It was referred to the House Commerce
Committee on November 16, 2017. The bill concerns jurisdiction
over transfers made for less than fair market value after a proceeding for support or to enforce a support order has been introduced.
House Bill 983 (Printer’s No. 2743) passed the House on
December 6, 2017 (187-0) and was referred to the Senate
Judiciary Committee on December 8, 2017. The bill prohibits requiring a party to a divorce proceeding to pay alimony pendente
lite or spousal support to a party convicted of a personal injury
crime against the first party.

Domestic Violence
Senate Bill 196: (Printer’s No. 185) passed the Senate on
December 12, 2017 (50-0) and was referred to the House Judiciary
Committee on December 13, 2017. The bill allows GPS monitoring of persons subject to a protection from abuse order.
Senate Bill 313 (Printer’s No. 1321) was reported from committee as amended and received first consideration on November 14,
2017. It was removed from the table on January 31, 2018. The
bill allows domestic violence victims to break telephone contracts
held jointly with their abuser.
Senate Bill 449 (Printer’s No. 1424) passed the Senate on July 8,
2017 (49-0). It was reported from committee and received first
consideration in the House on January 28, 2018. The bill allows
magisterial district judges to use a risk assessment tool in determining whether to grant bail in a protection from abuse case and
also amends the grounds for a probable cause arrest in domestic
violence cases (Tierne’s Law).
Senate Bill 500 (Printer’s No. 603) was reported from committee
and received first consideration on November 14, 2017 and was
removed from the table on January 31, 2018. The bill provides
for police escorts for victims of domestic violence at the time the
order is served.

Collaborative Law
House Bill 1644 (Printer’s No. 2199) passed the House on
December 6, 2017 (187-0) and was referred to the Senate
Judiciary Committee on December 8, 2017. The bill amends Title
42 (Judiciary and Judicial Procedure) and authorizes collaborative law as an alternative method of dispute resolution in all areas
of the civil law.

Newly Introduced Legislation

Custody
Senate Bill 844 (Printer’s No. 1375) passed the Senate on
December 12, 2017 (50-0) and was referred to the House Judiciary
Committee on December 13, 2017. The bill grants standing to
grandparents and great-grandparents to file for partial physical
custody or supervised physical custody of a child.

Family Courts
House Resolution 631 (Printer’s No. 2835) was introduced and referred to the House Judiciary Committee on December 21, 2017.
The resolution urges the Pa. Supreme Court’s Domestic Relations
Procedural Rules Committee to address conflicts of interest and
social media in domestic relations proceedings.

Domestic Violence
House Bill 2015 (Printer’s No. 2896) was introduced and referred
to the House Judiciary Committee on January 22, 2018. The bill
gives courts authority to require GPS electronic monitor of the
alleged abuser which a PFA is in effect.
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Bar Review

Gerald L. Shoemaker Jr.

Our condolences to Mary Kate Coleman and her family upon
the passing of Catherine Baine Coleman.

At Pittsburgh’s Strassberger McKenna Gutnick & Gefsky,
Chrystal Tinstman has been named shareholder.

West Chester’s Saling, Litvin & Hambleton have announced that
Douglas W. Olshin has been named partner.

David N. Hofstein of Philadelphia’s Hofstein Weiner &
Meyer, PC, was named president of the American Academy of
Matrimonial Lawyers Foundation.

Walter J. McHugh of Philadelphia’s McMonagle Perri McHugh
& Mischak, PC has been appointed chair of the Supreme Court of
Pennsylvania Domestic Relations Procedural Rules Committee.
David S. Pollock of Pittsburgh’s Pollock Begg Komar Glasser
& Vertz LLC has been appointed to the committee. In addition
to Walter and David, the committee is comprised of returning
members Ellen M. Sweeney, vice chair, Elizabeth Bennington,
Jennifer P. Bierly, Judge Daniel J. Clifford, Judge Kim Diane
Eaton, Lucille Marsh, Judge Margaret Theresa Murphy, and
Lisa A. Siciliano, ex officio.
Jessica Pritchard of Doylestown’s Antheil Maslow & MacMinn
LLP has been named president of the Buck County Bar
Association.

gls@hangley.com

Tina Mazaheri of Mazaheri Law LLC in Doylestown has been
re-elected president of the Bucks County Bar Foundation.
Brittany Yurchyk has joined the Norristown office of High
Swartz LLP.
Effective March 1, 2018, Julie R. Colton has relocated to the
Pittsburgh office of Obermayer, Rebmann, Maxwell & Hippel
LLP, 412-288-2474, julie.colton@obermayer.com
Brian J. Cali has been appointed Vice Chair of the Disciplinary
Board of Pennsylvania.

GETTING TO KNOW ONE OF OUR MEMBERS: JAMIE M. JAMISON
Jamie is an associate in the Doylestown firm of Antheil Maslow
& MacMinn, LLP. 215-230-7500, ext. 117, jjamison@ammlaw.
com

Moravian Pottery and Tile Works. I especially enjoy going to Peace Valley
Park and the County Theater.

1. Full name?
Jamie Michelle Jamison

6. What’s your favorite vacation spot?
White Mountains, NH

2. How did you become interested in family law/why did you
choose this area of law?
My interest in family law developed from my desire to help people
who are going through one of the most difficult and challenging
experiences in their lives successfully move forward.

7. What’s your favorite book?
The Four Agreements

3. How long have you been practicing and where?
I graduated from Villanova University School of Law in 2005 and
I practice in Bucks County and Montgomery County.

9. What’s your favorite movie?
It’s a Wonderful Life

4. Why did you choose to practice in Doylestown?
Growing up my Father owned a restaurant in Doylestown, and I
have always admired the town charm.
5. What’s your favorite thing about Doylestown?
My favorite thing about Doylestown is the strong sense of pride
in the community. Doylestown is a wonderful town that offers
excellent restaurants and lovely boutiques. The town has many
attractions including the Mercer Museum, Fonthill Castle, and
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8. What’s your favorite TV show?
CBS Sunday Morning

Jamie M. Jamison

10. What’s one thing that we don’t know about you?
I worked for two luxury fashion brands – Louis Vuitton and Gucci.
11. What’s your favorite band?
Fleetwood Mac
12. What are your pet peeves in terms of practicing family
law?
When clients choose not to listen to my advice and when PFA
court is utilized to deal with custody matters.
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LETTER TO THE EDITOR
THE GENDER-BASED DOUBLE STANDARD
by Lawrence A. Kalikow, Esq.
At first blush, one might view the cartoon appearing in the
Pennsylvania Family Lawyer, Volume 39, Issue No. 4, (December
2017, page 185) as simply lighthearted humor. I viewed it differently. From my perspective, the cartoon, depicting a husband
sitting up in bed while his wife gratuitously commented, “It’s not
the snoring I mind -- it’s the talking noise you make during the
day,” was insensitive, offensive and flagrantly sexist. Indeed, it
was no less sexist than it would be if gender roles were reversed
and the husband made the same demeaning and belittling remarks
to his just awakened wife. When I spoke with the Family Lawyer’s
David Pollock, who candidly acknowledged responsibility for the
publication of the cartoon, he made clear that he would never
have been able to summon the courage to publish a cartoon with
the husband’s similarly insulting the wife because the women in
his life “would kill” him. Of course, the reference to a homicidal
reaction was uttered in jest, but the point was emphatically made.
The publication of the complained-of cartoon is emblematic of the
gender-based double standard that many in our society, including
many members of our profession, have increasingly embraced,
if not actively promoted. Men, it seems, are fair game for ridicule and derision; women, specially protected by the unwritten
rules of political correctness, are not. Hence, the proliferation of
commercials, television programs and movies portraying men as
bumbling, incompetent, often villainous and, nearly always, less
knowledgeable/intelligent than women. Even worse, however, is
the news media’s disinclination to acknowledge the stark reality
of gender-based disparities adverse to men and institutional and
governmental inequities that grow those disparities.
As lawyers, we should recognize, condemn and seek to eliminate the hurtful sex discrimination visited upon male litigants in
domestic relations matters (including child custody, spousal and
child support and protection from abuse), as well as upon male
defendants in the criminal justice system. Per the Final Report
of the Pennsylvania Supreme Court Committee on Racial and
Gender Bias in the Justice System, “Gender is the most consistently influential variable among defendant status characteristics,
especially when analyzed in interaction with race, ethnicity, and
age. Women are both less likely to be incarcerated than men and
to [sic] receive shorter sentences than men, with young African
American and young white females receiving the most lenient
sentences.” For all categories of offenses studied “...all groups of
female defendants were sentenced more leniently than all male
groups...” Moreover, according to statistics published by the
Pennsylvania Department of Corrections, as of January 2, 2018,
men accounted for all 156 human beings on Pennsylvania’s execution list (i.e., death row).

That is “disparate impact” on steroids, emphatically suggesting
implicit gender bias in the imposition of the death sentence and
warranting the conclusion that the state’s ultimate sanction is effectively reserved exclusively for men.
Significantly, since the Pennsylvania ERA was adopted more than
40 years ago, the preponderant majority of appellate decisions
striking down laws and legal presumptions as violative of that
amendment (and the principle of equality of rights embodied in
it) involved discrimination not against women, but against men.
That is our recent history and our modern sex discrimination jurisprudence. Surely, we should acknowledge that reality and be
guided by it. Laws and legal presumptions hurtfully discriminating against men that have been invalidated under our state Equal
Rights Amendment include: the tender years doctrine, which
presumed that a mother should be awarded custody of young children; the presumption that a father has primary responsibility to
support minor children; the Adoption Act’s failure to require the
parental consent of an unwed father, as well as an unwed mother,
for termination of parental rights; the Divorce Code’s allowing a
wife, but not a husband, to receive alimony pendente lite, counsel
fees and expenses in a divorce action; and, a statutory sentencing
scheme under which women were eligible for parole immediately
upon incarceration, while men were required to serve their minimum sentence. As indicated by the foregoing, the recent history
of de jure sex discrimination in Pennsylvania belies any contention that female Pennsylvanians have been its primary victims.
Additionally, there is the unassailable truth that ALL extant de
jure sex discrimination at the federal level of government in the
U.S. (including, e.g., male-only compelled Selective Service registration, the absence of any federal office on men’s health like
the well-funded offices on women’s health at NIH, the CDC, the
FDA and HHS, the absence of a men’s bureau, like the long extant
Women’s Bureau, at the U.S. Department of Labor, VAWA, which
in its original incarnation callously denied psychological counseling benefits to male victims of domestic violence because of
their gender, the ACA’s denying men significant healthcare benefits that are extended to women and the absence of a federally
run program providing free cancer and heart disease screening
for uninsured men like the Wisewoman Program does for uninsured women) operates in favor of women and against men. It
is difficult to fathom how such flagrant state-created and stateperpetuated discrimination can be reconciled with the principle of
equal protection of the laws.
While, by its express terms, the Fourteenth Amendment to the federal constitution applies only to the states, the principle of equal
protection of the laws is also applicable to the federal government.
continued on page 24
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(continued from page 23)

In helping to ensure equality of rights under the law, Pennsylvania
has done better. It is not too much to expect that as Pennsylvania
lawyers committed to promoting the fair administration of justice
and sworn to uphold our state constitution, we honor the letter and
spirit of Article 1, Section 28, of the Pennsylvania Constitution
(Pennsylvania’s ERA), which provides: “Equality of rights under
the law shall not be denied or abridged in the Commonwealth
of Pennsylvania because of the sex of the individual.” Those 24
words enshrined in the Declaration of Rights of our state constitution have made Pennsylvania a better place. We should remain
faithful to those words. We should be intolerant of any form of
sexism, regardless of whether it is directed against men or against
women and even if it does not rise to the level of state action.

Although some may disagree, I fervently believe that men and
women should be accorded the same human dignity and respect
and, consistent with our state constitution, should be treated
equally under the law.
Surely, in this millennium, that standard does not set the bar too
high.
Lawrence A. Kalikow is a Warminster attorney focused in the field
of reproductive law throughout Pennsylvania. Mr. Kalikow was
selected to chair the Assisted Reproductive Technologies subcommittee of the Pennsylvania Joint State Government Commission
and has served as the chair of the subcommittee since its creation
in April 2005. He can be reached at 215-682-9100, lakalikow@
aol.com
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Case Notes

Robert D. Raver, Esq. rraver@pollockbegg.com
Amy J. Phillips, Esq. amy@lsafamilylaw.com

UNITED STATES SUPREME COURT, CITING FEDERAL PRE-EMPTION, BLOCKS STATE
COURTS’ ABILITY TO INDEMNIFY NON-MILITARY SPOUSE FOR DECREASE IN SHARE OF
MILITARY PENSION UPON MILITARY MEMBER’S RECEIPT OF V.A. DISABILITY PAYMENTS
by William J. Phelan IV, wphelan@cordelllaw.com
Howell v. Howell, 137 S.Ct. 707 (U.S. 2017)
Summary
In a unanimous decision (8-0), the United States Supreme Court
(“SCOTUS”) reversed and remanded the Arizona Supreme
Court’s affirmation of a trial court’s order that directed a military spouse to reimburse the nonmilitary spouse for a reduction in
his post-divorce military pension payments that came about due
to his election of disability benefits from the U.S. Department of
Veteran’s Affairs (“V.A.”). SCOTUS held that such an indemnification is, in reality, an inappropriate division of non-marital V.A.
disability benefits. Such a division ignores the military spouse’s
federally protected interest in the disability benefits. This decision
has direct implications for Pennsylvania jurisprudence, which has
been in contravention of the holding in Howell.
Factual and Procedural History:
John Howell (“Military Spouse”) and Sandra Howell
(“Nonmilitary Spouse”) were divorced in Arizona in 1991. During
the marriage and the divorce, the Military Spouse served in the
U.S. Air Force. The trial court’s divorce decree, inter alia, awarded the Nonmilitary Spouse 50 percent of the Military Spouse’s
military retirement pay when it begins. This award was granted
pursuant to the Uniformed Services Former Spouses’ Protection
Act (“USFSPA”), 10 U.S.C.A § 1408, a federal law that allows
the states to treat a veteran’s disposable retired pay as divisible
marital property.
The Military Spouse retired from the Air Force in 1992 and then
began to receive his disposable retired pay (or military pension
payments). The total payment was approximately $1,500 per
month; and the Nonmilitary Spouse received half of this amount.
Yet about 13 years after his retirement, the V.A. determined that
the Military Spouse was disabled due to a service-related shoulder injury. Upon this determination, the Military Spouse elected
to receive disability benefits at the rate of about $250 per month.
In order to not have a retired service member receive excessive retirement pay, federal law requires that if a retired service member
elects disability benefits from the V.A., he or she is to waive some
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of his or her disposable retired pay. See 10 U.S.C.A. § 6321 et seq.
(Navy retirement benefits). Many retired service members elect a
waiver of the full amount of available disability benefits pay because they are not taxable (unlike retirement pay). The USFSPA
also addresses disability pay explicitly, stating that disability pay
is not disposable retired pay, and thus it is not to be divisible property in a divorce. See id., at § 1408(a)(4)(A)(ii).
SCOTUS previously held in the case of Mansell v. Mansell, 490
U.S. 581 (1989), that the aforementioned V.A. disability benefits
exemption under the USFSPA completely pre-empts state courts
from treating waived disability-related retirement pay (or a “disability reduction”) as divisible marital property. Therefore, a
divorce court shall not consider any disability reduction — that
subsequently lowers the military spouse’s disposable retired pay
— as marital property in which the Nonmilitary spouse has an
interest.
Due to the Military Spouse’s election of the disability pay,
Nonmilitary Spouse’s portion of the pension was reduced by
about $125 per month. Therefore, the Nonmilitary Spouse asked
the Arizona trial court to restore her lost value by enforcing the
parties’ divorce decree. The trial court held that the divorce decree
provided the Nonmilitary Spouse a “vested” interest in the total
retirement pay that was in place before the Military Spouse was
deemed disabled. Therefore, the trial court ordered the Military
Spouse to ensure that the Nonmilitary Spouse is to “receive her
full 50 percent of the military retirement without regard for the
disability.”
The Arizona Supreme Court subsequently affirmed this decision.
In re Marriage of Howell, 361 P.3d 936 (AZ 2015). The Arizona
Supreme Court noted that with regard to the Military Spouse’s
disability reduction, the trial court did not “divide” it nor direct
that a portion of it be paid to the Nonmilitary Spouse. Instead, the
Arizona Supreme Court treated the trial court’s order as a “reimbursement” for the Nonmilitary Spouse due to the reduction in
her monthly share of the pension. The Arizona Supreme Court
distinguished its case from the Mansell decision (and its federal
preemption) by stating that Mansell had a disability reduction before the division of the military retirement pay while in the instant
case the Military Spouse had his disability reduction after such a
division.
(continued on page 26)
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SCOTUS noted that various states have been split on the treatment
of the disability reduction, so it granted the Military Spouse’s petition for certiorari.
U.S. Supreme Court’s Analysis
Justice Breyer delivered the unanimous opinion on behalf of the
United States Supreme Court and reversed and remanded the decision of the Arizona Supreme Court. SCOTUS first reiterated the
holding in Mansell that the USFSPA’s disability benefits exemption preempts state courts from treating disability reduction as
divisible community property.1 Nevertheless, by using semantics
and inappropriate distinctions, Arizona inappropriately treated the
disability reduction as marital property.
SCOTUS saw no merit in the argument that there was a temporal
difference that distinguished the case at bar from Mansell. The
fact that the Military Spouse did not reduce his military retirement
pay until after divorce did not eliminate the possibility that — at
the time of the divorce — the value of the Nonmilitary Spouse’s
share of the pension could later be worth less after the divorce.
Without directly casting blame upon the Nonmilitary Spouse or
the Arizona courts, SCOTUS indicated that it was their responsibility to recognize this contingency. SCOTUS likened such a
potential decrease in value to that of a vulnerable ownership interest in property that could later decline in value due to defeasance
or divestment.
The Arizona courts’ labeling of the Nonmilitary Spouse’s interest in military retired pay as “vested” made no difference to
SCOTUS. The disability reduction amount is non-assignable, and
therefore the state courts cannot vest that which they do not have
the authority to give away. While the divorce decree may have
vested the Nonmilitary Spouse with an interest in half of her exhusband’s military retirement pay, that interest is contingent upon
a value that could later be decreased by the Military Spouse’s
waiver of said pay.
SCOTUS also took issue with Arizona’s use of equity terms,
such as “indemnification” and “reimbursement,” to side-step the
Mansell decision. The High Court identified these labels as nothing more than semantics. In the instant case, SCOTUS noted that
it did not help that the Arizona Supreme Court provided a dollarfor-dollar “indemnification,” an award that exactly mirrors the
federally-protected disability reduction. Yet no matter how such
reimbursements are effectuated, SCOTUS made it clear that any
indemnification measures by a state that displace the federal rule
are an impediment to the objectives of the USFSPA are to be preempted.
Finally, SCOTUS took time to note that the federal pre-emption
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per Mansell can pose problems for divorcing spouses. Yet this difficulty can be addressed by the family court’s ability to take into
account the contingency that a Nonmilitary spouse’s portion of
the military pension may be affected by the waiver of the military
spouse. Such considerations could play into the family court’s calculations of spousal support, for example.
The matter was remanded for further proceedings not inconsistent
with the instant opinion.
Justice Thomas, in his own opinion, concurred in part and concurred in the judgement. Justice Thomas took issue with the
majority opinion’s discussion of “purposes and objectives” of preemption, a framework that is not needed to support the decision.
Justice Gorsuch took no part in the consideration or decision of
the case.
Case Note Author’s Comments:
The most important impact that Howell has on the Pennsylvania
family law practitioner is that it effectively overrules the jurisprudence found in Morgante v. Morgante, 119 A.3d 382 (Pa.Super.
2015).2 Pennsylvania was in the same camp as Arizona in that the
Commonwealth has held that indemnification is a viable option
should a military spouse elect to waive his retired military pay for
disability benefits from the V.A. Without going into much detail
of Morgante, when the Pennsylvania Superior Court confirmed
the trial court’s similar indemnification language, it cited the need
to have equitable distribution of the marital estate and stated that
the “indemnification language does not impact his ability to waive
his disposable retired pay for disability pay; nor does it subject
Husband’s disability pay to equitable distribution.” Id., at 39192. These are the same justifications the Arizona Supreme Court
rested its overturned decision upon in Howell. Under the Howell
framework, it appears that the Pennsylvania Superior Court in
Morgante failed to recognize the contingency associated with
military retirement pay.
As a more practical matter, the practitioner needs to now be aware
of this contingency, especially when representing the Nonmilitary
spouse. While SCOTUS noted that the decrease in value of this
particular asset can be considered by the state courts, it may be
difficult to calculate such a decrease when it is likely unknown
at the time of settlement or trial conditions such as: (1) whether
the military spouse will later seek (and successfully attain) V.A.
disability benefits; (2) when the military spouse will seek such
benefits; and (3) what will the amount be for such benefits, especially if the award occurs years later for a disability that is not
apparent during the divorce.
Moreover, counsel for the Nonmilitary spouse should be cognizant that any such other award to his or her client in the divorce
case that is made in order to account for a potential future de(continued on page 27)
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crease in his or her client’s share of the military pension should
be presented so it does not appear to be indemnification or reimbursement.
The attorney representing the Military Spouse should be ready to
deal with an offsetting scheme that may be proposed by the other
side or the court at equitable distribution to account for such a
potential decrease in the pension. The attorney for the Military
Spouse should also be ready to take advantage of the other side
being unaware of the Howell decision when arguing or settling the
divorce matter, including when a Military Spouse comes to you
who is retired (or near retirement) and thinking of also applying
for V.A. disability benefits.
Finally, this decision could increase the relevance of the Military
Spouse’s health in divorce proceedings. Investigation and consideration of the physical and mental health of the Military Spouse
— whether he or she is retired at the time of the divorce or not
— should be given more attention because any potential future
election of V.A. disability benefits, per Howell, may be considered

by the trial court for purposes of valuing the military pension and/
or dividing the marital estate.
SCOTUS uses the term “community property” due mostly
to the fact that Arizona is a community property state, unlike
Pennsylvania which is an equitable distribution state and uses the
term “marital property.” But these terms can be treated synonymously.
1

See Case Note by Jonathan Noble at 37 Pennsylvania Family
Lawyer 137 (September 2015) and article by Mark E. Sullivan
“Morgante In the Morgue: Death of Indemnification,” 39
Pennsylvania Family Lawyer 60 (June 2017).
2
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COURT ABUSED DISCRETION IN DENYING PETITION TO VOID MARRIAGE
SETTLEMENT AGREEMENT WITHOUT EVIDENTIARY HEARING
by Andrew Yetzer, yetzera@duq.edu

Bienert v. Bienert, 168 A.3d 248 (Pa. Super. 2017)

Factual and Procedural History

Summary

Wife and Husband separated on March 1, 2014. During the separation, Husband drafted the agreement jointly revised by both
parties that allocated the martial property. Wife was allocated the
parties’ boat and Husband was entitled to the former marital residence. The agreement stated:

The Superior Court of Pennsylvania considered whether the court
abused its discretion in refusing an evidentiary hearing after denying a petition filed by Suzanne S. Beinert to void a Martial Property
Agreement. Eric M. Beinert drafted the agreement during separation from Wife, but prior to the complaint in divorce being filed.
Wife later filed successful pro se petitions enforcing the terms of
the agreement. Wife later petitioned for the agreement to be void
on grounds of duress, which was denied by Centre County Judge
Grine without an evidentiary hearing. On appeal, Wife argued that
the court abused its discretion in denying the petition without an
evidentiary hearing. The Superior Court panel, (Moulton, Solano
& Musmanno, JJ) per Judge Solano, affirmed the court’s denial.
The Superior Court held that since previous actions by the parties
were made based on the authority of the agreement, the court is
no longer required to hold an evidentiary hearing challenging its
validity. The Superior Court further held that Wife was estopped
from changing her position after she successfully relied on the
enforceability of the agreement for multiple petitions of enforcement. Wife had the opportunity to challenge the legality of the
agreement in her petition for APL, but Wife’s argument was based
solely on the terms of the agreement and not on its legality.

“It is agreed and understood that this agreement finally settles
all rights of the parties and the property jointly or individually
owned by the parties, and that this agreement, and the enforceability thereof, is not contingent upon either party or both parties
being granted a divorce on any grounds. However, if either or
both parties are granted a divorce on any grounds, the parties
agree that this Agreement shall be made a part thereof and that
such decree or judgment shall not conflict with the terms hereof
except to the extent disapproved by the Court.”
Husband and Wife signed the agreement on March 20, 2014.
Husband subsequently filed a Complaint in Divorce on March 26,
2014 in the Court of Common Pleas of Centre County. The agreement was filed by both parties and entered as an order by the court
on Mar. 27, 2014.
On December 5, 2014, Wife filed for APL. Wife argued that the
(continued on page 28)
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agreement was not a bar to her recovery because APL was not
covered under its terms. Wife did not argue the agreement was unenforceable. Husband responded that the agreement was the final
settlement of all the parties’ obligations and therefore APL was
barred. The lower court held that the agreement was “intended to
be a final settlement of all claims from the parties’ marriage, including any support obligation” and denied the petition. The court
also referred to the Stackhouse case that holds “absent fraud, misrepresentation, or duress, spouses should be bound by the terms of
their agreements.” quoting Stackhouse v. Zaretsky, 900 A.2d 383,
386 (Pa. Super. 2006).
Wife later filed multiple pro se petitions to enforce the agreement,
all based on the premise that the agreement was valid and enforceable. On May 20, 2015, Husband filed a contempt petition against
Wife. Husband argued Wife had failed to comply with the agreement to transfer title to the marital residence, remove personal
items from the residence, and to remove the boat. Wife responded
pro se and claimed duress. Wife claimed she signed the agreement
the same day she was sentenced in court to three felony charges.
Wife made no other claims that the agreement was void, and in
fact, made further arguments based on the agreement. On June 9,
2015, Wife filed a separate pro se petition to hold Husband in contempt for failing to transfer title to the parties’ boat in accordance
with the agreement.
On August 28, 2015, the lower court heard all pending petitions.
Wife, acting pro se, argued that she believed the agreement was
only applicable to the time of separation. Wife also referred to the
court’s prior opinion that the agreement should be enforced unless
duress, fraud, or misrepresentation is found. Wife argued that her
prior counsel failed to raise this issue during the APL proceedings. Wife claimed duress when she signed the agreement because
it was the same day she was sentenced in court to three felony
charges. The lower court held that the agreement could no longer be invalidated for the court had made previous unchallenged
decisions in reliance on the legality of the agreement. The lower
court granted Wife’s pro se motions enforcing the agreement and
dismissed the remaining outstanding petitions.
On June 9, 2016, Wife’s newly retained counsel filed a petition to
void the agreement based on Husband’s use of fraud, misrepresentation, and duress. On June 13, 2016, Judge Grine denied the
petition without an evidentiary hearing and entered a final divorce
decree in Sept. 2016. Wife argued that the denial of an evidentiary
hearing for a petition to void a Marital Property Agreement was
an abuse of discretion and appealed to the Superior Court.

Superior Court Analysis
The Superior Court panel per Judge Solano affirmed the lower
court’s decision to deny an evidentiary hearing on the petition
to void the agreement. The Superior Court’s standard of review
when determining abuse of discretion “requires proof of more
than a mere error in judgment, but rather evidence that the law was
misapplied or overridden, or that the judgment was manifestly unreasonable or based on bias, ill will, prejudice or partiality.” See
Simmons v. Simmons, 723 A.2d 221, 222 (Pa. Super. 1998). The
Superior Court panel relied on the law of the case doctrine derived
from Messenger v. Anderson, 225 U.S. 436, 444 (1912) (Holmes,
J.). The doctrine “expresses the practice of courts generally to
refuse to reopen what has been decided.” Id. The doctrine consists of rules created for the purpose of consistency, uniformity,
effectuating justice, protection of expectations, and to have an end
in litigation. See Commonwealth v. Starr, 664 A.2d 1326, 1331
(1995). Judge Solano held that although the court may reconsider
prior rulings, adherence to those rulings enforces consistency
which is one of the purposes of the law of the case doctrine.
The Superior Court also relied on the doctrine of judicial estoppel,
which estops any “party to an action from assuming a position
inconsistent with his or her assertion in a previous action, if his
or her contention was successfully maintained.” See Black v.
Labor Ready, Inc., 995 A.2d 875, 878 (Pa. Super. 2010). Judicial
estoppel is implemented to avoid abuse of the courts. See Gross
v. City of Pittsburgh, 685 A.2d 864, 867 (Pa. Cmwlth. 1996). The
Superior Court referenced the Ligon case where a plaintiff was
estopped from changing their position after a jury verdict. See
Ligon v. Middletown Area Sch. Dist., 584 A.2d 376, 380 (1990).
In Ligon, the issue of liability apportionment between a school
district and a contractor was sent to the jury. Id. The jury found
the school district responsible for an amount higher than what
was previously agreed upon in a settlement with the plaintiff.
The court held the plaintiff was estopped from later arguing the
school’s immunity and placing sole responsibility on the contractor. Id. Similar to this case, Wife was successful in several pro se
petitions enforcing the agreement, but later changed her position
to void the agreement when it no longer “suited her interest.” Id.
at 380. Thus, the Superior Court affirmed the denial of a hearing
to void the agreement.
The Superior Court further declared Wife’s reliance on Foley was
not applicable. In Foley, a divorce was vacated after it was held
that wife did not have an opportunity to completely litigate her
claims due to intimidation from her husband. See Foley v. Foley,
572 A.2d 6 (1990). Unlike Foley, Wife had the opportunity to
challenge the legality of the agreement during the proceedings
regarding Wife’s petition for APL. Neither Wife nor her counsel
raised any arguments of fraud, misrepresentation, or duress during those proceedings. Wife did not make any challenge against
the agreement until half a year later.
(continued on page 29)
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(continued from page 28)

When enforcing a Marriage Settlement Agreement, the courts
place significant weight on its acknowledgment by the parties.
When either party believes the agreement should be invalidated,
it is up to the moving party to bring a claim of misrepresentation, fraud, or duress. If the moving party has made any prior or
subsequent motions to enforce the agreement, this will likely prohibit any attempt to invalidate it on their behalf. The case law has
made clear through judicial estoppel that parties are not permitted to change their positions in order to better suit their needs.
Therefore, any party wishing to invalidate an agreement must be
clear from the outset of proceedings and not take any action to
enforce it. Counsel should make sure clients are aware and un-

derstand all terms of the agreement prior to taking any action to
enforce. Once this action is taken, any terms or conditions against
their client will be equally enforceable.
Courts are also less likely to invalidate an agreement once a decision has been made in reliance on its enforceability. As in the law
of the case doctrine, courts are encouraged to maintain consistency in their decisions. If a party was successful in enforcing the
agreement, the party then asking to invalidate would be asking
the court to remove its prior reliance. Courts have full reign to
make this determination, but the policy from the law of the case
doctrine encourages reliability. Counsel must be mindful that actions regarding Marriage Settlement Agreements can have long
term effects for their client, therefore all actions should be done
with the client’s future goals in mind.

MUTUAL AGREEMENT, POST-SEPARATION CONDUCT MOST PERTINENT
EVIDENCE IN FINDING IN LOCO PARENTIS
by Andrew Yetzer, yetzera@duq.edu

C.G. v. J.H., 172 A.3d 43 (Pa. Super. 2017)
Summary
C.G.’s same-sex partner, J.H., gave birth to a son while they were
living together. The couple continued to live together with the
child until they ultimately separated. C.G. filed for shared legal
and partial physical custody, thereafter J.H. filed preliminary objections under Pa.R.Civ.P. 1028(a)(5) and (4) claiming that C.G.
lacked standing for custody. Centre County Judge Ruest held an
evidentiary hearing to determine if C.G. had standing as a parent
and in loco parentis. It found that C.G. was not a parent since
the parties acknowledged that marriage and adoption was not legal in Florida at the time of birth. It also found that C.G. lacked
in loco parentis standing after considering various disputed testimony regarding documents, financial support, “perception”
evidence, the child’s physical, emotional, and social needs, and
post-separation conduct. On appeal, C.G. argued that the lower
court abused its discretion by allowing an evidentiary hearing on
the facts in the pleading, giving weight to time after separation,
and ultimately finding that she had no standing in custody as a
parent or in loco parentis. In a de novo review, the court held
that the standard regarding pleadings for standing allows for the
court to hold an evidentiary hearing in order to make a determination of the disputed facts. The court relied on J.A.L. v. E.P.H.
and T.B. v. L.R.M. to find that C.G. was not a “parent” within the
legal definition, nor did she stand in loco parentis to the child. In
J.A.L and T.B., the Superior Court found non-adoptive domestic
partners as strictly third parties in custody proceedings and were
therefore required to be in loco parentis, or another alternative to
standing. Relying on J.A.L. and T.B., the court found that most
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pertinent evidence in finding in loco parentis was mutual agreement in conception, documentation, decision making power, as
well as post-separation conduct that maintained a bond. C.G. was
unable to provide evidence of substantial weight for these specific
categories of evidence. Therefore, C.G. was denied standing as a
parent and in loco parentis.
Factual and Procedural History
C.G. and J.H. lived together as a same-sex couple in Florida when
J.H. gave birth to her biological son, conceived through intrauterine insemination. C.G. and J.H. lived together with the child for
five years. After the couple separated, J.H. moved with her son to
a separate residence in Florida. J.H. and the child moved again six
months later to Pennsylvania. Three years later, C.G. filed a custody action against J.H. seeking shared legal and partial physical
custody of the child. C.G. claimed that she acted, and continued
to act, as a mother to the child despite not being the biological
parent. C.G. further claimed that the child was conceived after
mutual consent of both parties with the intent to co-parent as
mothers. C.G. also alleged she was present for the selection of a
sperm donor, attended pre-natal appointments, and was present
at birth.
J.H. filed preliminary objections that challenged C.G.’s standing
to seek custody under Pa.R.Civ.P.1028(a)(5) (“lack of capacity to
sue….”) and (4) (“legal insufficiency of a pleading (demurrer)”).
J.H. claimed that C.G.’s role in the child’s life was J.H.’s girlfriend, that C.G. had no involvement in the insemination process,
nor did C.G. want to have the child. While living together, J.H.
(continued on page 30)
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claimed responsibility for the financial support and decision making for the child. J.H. further claimed that C.G. requested J.H. and
the child move out of their residence when the couple separated.
J.H. also stated C.G. had minimal contact and gave almost no
financial support for the child after they moved to Pennsylvania.
C.G. filed a response to the preliminary objections in which she
asserted standing under the Child Custody Law as a parent and
through in loco parentis. See Pa.C.S. § 5324(1) and (2).
After an evidentiary hearing of the facts, the lower court found
that C.G. did not have standing as a parent since both parties
agreed that at the time of birth C.G. was not considered a parent
because same-sex marriage and adoption were not recognized.
The lower court also held that C.G. did not have in loco parentis
standing. In order for a domestic partner to have in loco parentis
standing, the individual must have lived in a family-like setting
with the child and natural parent, and developed a relationship
with the child with participation of the natural parent. Due to the
various conflicting testimony the lower court looked to the totality
of the circumstances through different categories of evidence including: documentation, financial support, “perception” evidence,
the child’s physical, emotional, and social needs, and post-separation conduct.
The evidence provided numerous examples in favor of C.G. including, shared notes of mutual “joy and excitement” to “have a
child together,” C.G.’s minimal contributions of child care, the
child’s beneficiary designation on C.G.’s life insurance, and the
child’s perception that C.G.’s family was his own. Despite these
examples, the lower court found the evidence against C.G. to
be more compelling. C.G. was not designated as parent on the
birth certificate, school records, medical records, or adoption records. the child also did not bear C.G.’s last name. J.H. was the
main financial supporter for the child’s needs other than regular
household expenses split with C.G. J.H. also paid for all costs of
the conception procedure. J.H. did not consult with C.G. on any
educational or medical decisions, nor did she ask for any contributions from C.G. After the separation and move to Pennsylvania,
C.G. and C.G.’s family had minimal contact with the child. C.G.
made no support payments other than for a week of science camp
and a month of child care. J.H. also testified to a lack of parentchild bond, claiming that the child never asked to see C.G. after
the move. This significant evidence in favor of J.H. led the lower
court to hold that despite having a role in the early childhood of
the child, C.G. did not stand in loco parentis due to lack of evidence to indicate that C.G. “stood in the shoes” of a parent. The
lower court sustained J.H.’s preliminary objection to C.G.’s standing and dismissed C.G.’s complaint. C.G. filed an appeal in the
Superior Court of Pennsylvania with the following issues:
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(1) Whether the trial court abused its discretion by failing to
apply the legal standard in adjudicating J.H.’s Preliminary
Objections
(2) Whether the trial court abused its discretion in finding C.G.
had no loco parentis standing pursuant to 23 Pa.C.S. Section
5324(2)
(3) Whether the trial court abused its discretion when determining that the time between separation and the custody complaint
should be weighed significantly in determining standing
(4) Is C.G. a legal parent under 23 Pa.C.S. Section 5324(1)
Superior Court Analysis
The Superior Court Panel (Moulton, J., Solano, J., and Musmanno,
J.) per Judge Solano affirmed the lower court’s decisions. When
the court determined that C.G. did not have standing as a parent, it
relied on previous Pennsylvania court decisions defining “parent”
which include only biological and adoptive parents. The court distinguished the case from T.B. v. L.R.M., 786 A.2d 913, 916 (Pa.
2001), where the Supreme Court considered whether a mother’s
former life partner stood in loco parentis standing, but did not
consider if she met the definition of a parent. In J.A.L. v. E.P.H,
682 A.2d 1314, 1321 (Pa. Super. 1996), the court held that a former life partner could be granted standing as a third party through
in loco parentis only. The precedent has made clear the fact that
same-sex partners who have not adopted a child are considered
third parties in custody proceedings, and therefore C.G. does not
meet the definition of parent.
The Superior Court denied that the lower court used an improper
legal standard in regard to J.H.’s preliminary objections. J.H.’s
preliminary objections included Pa.R.Civ.P. 1028(a)(5) (“capacity
to sue”) and a demurrer under Pa.R.Civ.P. 1028(a)(4) (“failure to
state a claim”). C.G. argued that the preliminary objections could
be sustained only if the facts were “clear and free from doubt” that
the pleader will be unable to legally prove the facts pleaded. C.G.
further argued that the lower court’s ability to resolve disputes of
fact was limited. In a de novo review, the court held that in order
to determine standing, other evidence and testimony may be admitted to make a proper determination. Under Pa.R.Civ.P. 1028(c)
(2), the court cites that when “an issue of fact is raised, the court
shall consider evidence by deposition or otherwise,” including an
evidentiary hearing. The lower court found J.H.’s demurrer to be
moot after ruling on standing. The court further relied on K.C.
v. L.A., 128 A.3d 774, 779 (Pa. 2015), to hold that standing is
an issue that must be addressed before proceeding to the custody
action. The purpose of the evidentiary hearing is to replace onesided facts of a claim with decided facts that are clear from doubt
which are especially important when deciding to give in loco parentis status. The court refers to the D.P. v. G.J.P. case, where the
Supreme Court highlights the importance of bifurcating custody
proceedings by seeking dismissal of standing to protect parental
rights and relieving the burden of litigation on families without a
sufficient basis. 146 A.3d 204, 213 (Pa. 2016).
(continued on page 31)
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In order to preserve and protect paternal rights, an objection to
third party standing may be overruled only if the pleader proves
in loco parentis standing or another alternative basis. See Morgan
v. Weiser, 923 A.2d 1183, 1187 (Pa. Super.) appeal denied, 932
A.2d 1289 (Pa. 2007). The court relies on the Supreme Court’s requirement in Morgan v. Weiser and requires C.G. to prove that she
stands in loco parentis through her evidence of her relationship
with the child. Therefore, it found the evidentiary hearing was justified in order to determine the disputed facts and resolve C.G.’s
claim to standing. The court further relied on the D.P. case, to hold
that because standing is a threshold issue, it must be decided before proceeding with the custody action. Therefore, C.G.’s claim
of error on behalf of the lower court was dismissed.
The court further relied on the T.B. and J.A.L. cases to affirm
that C.G. did not stand in loco parentis to the child. In T.B., the
Supreme Court creates a two-part test for in loco parentis which
requires: “first, the assumption of a parental status, and, second,
the discharge of parental duties including physical, emotional,
and social needs of the child.” 786 A.2d at 916-17. In T.B., the
trial court found a same-sex partner to have in loco parentis standing based on finding of an “exclusive and intimate relationship,”
“shared finances,” a jointly owned home, mutual agreement to
have a child, and mutual agreement on the process of conception. 786 A.2d at 919. After the child was born, the couple lived
together with the child, split responsibilities such as medical appointments, and found that the same-sex partner took an active yet
deferential role in decision making. Id. at 914-15. In J.A.L., the
trial court denied in loco parentis standing for a same-sex partner.
682 A.2d at 1316. Although J.A.L. had presented compelling evidence, including mutual agreement in the insemination process,
shared responsibilities, equal decision making, designated guardianship in natural parent’s will, and living together as a family, the
couple never completed a formal adoption or co-parenting agreement. Id. at 1316-17.
The lower court found that despite the testimony presented in
C.G.’s favor, the other evidence weighed heavily against her.
Unlike the cases in T.B. and J.A.L., the lower court determined
that C.G. never agreed but merely tolerated the idea of J.H. having
a child. Further distinguishing from T.B. and J.A.L., C.G. never
participated in any of the decision making for the child and acted
“more like a babysitter than a parent.” The lower court also found
no formal documents that indicated any co-parenting agreement,
the child did not bear C.G.’s name, nor did C.G. regularly visit
J.W.H. after the couple separated. The court found, despite the
large amount of disputed evidence, that the lower court exercised
appropriate discretion in weighing all the evidence presented
which was found to resolve in favor of J.H. Therefore, the lower
court’s holding that C.G. lacked in loco parentis status was reasonable.
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The court also denied C.G.’s claim that the lower court gave too
much weight to post-separation conduct. The court relies on the
J.A.L. case, where the Supreme Court considered J.A.L.’s contact
with the child before, as well as after, the parties’ separation. 682
A.2d at 1322. The Supreme Court found post-separation conduct
was important to find if the parent-child bond remained intact and
that the non-biological parent was still a significant figure in the
child’s life. C.G.’s reliance on Grom v. Burgoon, was found to be
misplaced. 672 A.2d 823 (Pa. Super. 1996). Unlike Grom, C.G.
was not denied standing because she did not seek custody earlier.
Id. at 825. C.G. was denied because she did not prove she had in
loco parentis standing at any time prior or after separation. The
lower court has the sole power to weigh the evidence which the
court found it did not abuse in this case.
[Editor’s Note: On January 17, 2018, the Pennsylvania Supreme
Court granted C.G.’s Petition for Allowance of Appeal.]
Case Note Author’s Comment:
Standing in custody has become an evolving area in family law
in recent years. As more avenues open for third parties, such as
grandparents and same-sex partners, it becomes increasingly important to ensure the best interests of the child and that parental
rights remain protected. Therefore, courts are looking to the totality of the circumstances and a variety of evidence to make an
equitable decision. This means as an attorney, when representing
clients as a third party in a custody proceeding, the facts are the
most important part of the client’s case. The court has shown that
in order to be awarded standing as a third party, it is not enough
to merely plead facts that meet a definition of in loco parentis, but
you must also prove the facts.
It is clear from this case that the court looks to a variety of evidence,
but the court did make it clear that certain types of evidence weigh
more heavily in the court’s view than others. One is documentation, particularly birth certificate designation and co-parenting
agreements. If the client has chosen not to go through a formal
adoption, these examples of documentation could be pertinent
to their case. Another is mutual agreement of the insemination
process and parenting process. Mutual agreement was discussed
multiple times in this case, and the courts acknowledged the need
for proof of this agreement between the parties through their conduct thereafter. A third major factor was the act of making medical
and educational decisions. If a client is not taking an active role in
decisions, the court is likely to view their role in the child’s life as
more of a “babysitter” who has little input on important aspects of
the child’s life. Lastly, post-separation conduct is also key to persuading the court that the bond with the child remains. Despite the
arguments made by C.G., the court indicated that the neglect of
contact, visitation, and support after the separation made it appear
that there was not a strong bond between her and the child. When
a child is bonded with an individual, they will want to see them
and, at the appropriate age, will make requests or even call them.
(continued on page 32)

31

IN LOCO PARENTIS

(continued from page 31)

If this conduct is not present, the court will likely find that there is
a lack of bond and therefore a transfer of any form of custody will
not be in the best interest of the child.

bond that deserves to be recognized. The courts have shown that
before a custody proceeding shall begin, strong evidence proving
standing is required. Therefore, it would be beneficial to gather
evidence that weighs heavily within the four major categories relied upon in this case in order to ensure the best possible case for
in loco parentis standing for your client.

Proving standing for custody can be a difficult task, but an important task if the child and the individual have a strong parent-child

CLAIMING AN INTESTATE SHARE WHERE GROUNDS FOR
DIVORCE NOT ESTABLISHED
by Andrew Yetzer, yetzera@duq.edu
In re Estate of Scarpaci, 2017 WL 6348320 (Pa. Super. 2017)
Summary
Decedent died intestate leaving behind his Wife, two children,
and two adult children from a previous marriage. Wife had made
allegations of abuse throughout the marriage and filed a temporary PFA to exclude him from their marital residence. Wife later
withdrew the PFA and filed for divorce. Wife then filed a petition to exclude Decedent from the marital residence, which was
granted. Before the final divorce decree was entered, Decedent
passed away. Wife sent a Certification of Notice Under Rule
5.6(a) to the adult children’s counsel naming herself as an additional beneficiary of the Decedent. Wife then sent another petition
reflecting that Wife would be electing her spousal share, which
was never filed. When the adult children objected, the parties
went to Orphans’ Court. After a submission of the parties’ briefs,
the Allegheny County Orphan’s Court Judge O’Toole denied
Wife’s election under 20 Pa.C.S.A. Section 2201, et. seq., and
Section 2203, and ordered her election to be denied under Section
2102(4) and forfeited according to Section 2106 and 2208. On
appeal, Wife claimed that the lower court misapplied the law to
the facts. The Pennsylvania Superior Court reversed the decision,
finding that the lower court misapplied various laws. The court
found Wife was not required to file an election under 2210(b) because Decedent died intestate. The court also found that grounds
were not established due to Decedent’s failure to file an affidavit
prior to his death, therefore forfeiture under 2106(a)(iii) was not
required. The court also relied on In re Wallace’s Estate, 263 A.2d
421 (Pa. 1970) which requires that the party claiming forfeiture
has the burden of proof. The court held that the adult children did
not meet their burden to prove Wife neglected a duty to support
the Decedent. Since there was no evidence on record of this, the
court deemed that the lower court decided on mere speculation
which was improper.
Factual and Procedural History

Wife, two minor children, and two adult children from a prior
marriage. During the marriage, Wife alleged physical abuse
against Decedent and filed a temporary PFA against him, which
was granted by the court. The PFA excluded Decedent from the
marital residence until the final hearing was held. Wife withdrew
the petition before the hearing. Wife later filed a Complaint in
Divorce. A year later, Wife filed a “Petition for Special Relief and
For the Exclusive Right to Reside in the Marital Residence.” In
the petition, Wife claimed that Decedent was verbally and physically abusive towards her and the children. Wife further added
that Decedent’s drunken behaviors were violent and at times intimidated her and the children. The lower court order Decedent
to remove himself from the marital residence within 75 days and
required him to complete an alcohol evaluation. Prior to the entering of the divorce, the Decedent passed away.
Wife received Letters of Administration on the Decedent’s estate
and filed an inheritance tax that reflected the assets to be distributed
amongst the four children equally. Later, Wife filed a Certification
of Notice Under Rule 5.6(a), which she named herself as an additional beneficiary. Wife’s counsel later faxed an unsigned copy
of a petition for adjudication and statement proposing distribution
among the four children to the attorney of the two adult children.
Wife’s counsel sent another fax days later reflecting that Wife
would be taking her spousal share. Neither document was ever
filed. When auditing the account, counsel for the adult children
objected to Wife’s decision. The parties were unable to come to a
solution at a status conference in Orphans’ Court.
After the submission of briefs by both sides, the lower court denied Wife’s election under 20 Pa.C.S.A. Section 2201, et. seq.,
and Section 2203, and ordered Wife’s election under 20 Pa.C.S.A.
Section 2102(4) be denied and forfeited according to 20 Pa.C.S.A.
Section 2106 and 2208. Wife raised the following on appeal that
the court erred as a matter of law and misapplied the facts by
requiring her to claim her intestate share, denying her intestate
share, and requiring her to forfeit her intestate share.

Decedent died, intestate, on October 9, 2013, leaving behind a
(continued on page 33)
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Superior Court Analysis
The Superior Court Panel (Bowes, J., Lazarus, J., and Ott, J.) per
Judge Lazarus reversed the lower court’s decision after a de novo
review. The court will reverse the Orphans’ Court decision only
if there has been an abuse of discretion or a fundamental error
in applying the law. It held that the lower court misapplied 20
Pa.C.S.A. Section 2210(b), which requires a surviving spouse to
file an election when the decedent dies testate, not intestate as the
Decedent did. The court holds that Wife’s entitlement to a spousal
share under Section 2102 is not subject to time limitations required under Chapter 22. Therefore, the lower court’s application
of Section 2210 to deny Wife a spousal share was in error.
The court also found the lower court erred in its application of
Section 3323(g), as incorporated in Section 2106(a)(iii), requiring Wife to forfeit her share. Under Section 2106(a)(iii), a spouse
has no right or interest in the estate of the other spouse if grounds
for divorce were established. Although Wife filed a complaint a
“no-fault” divorce, Decedent never filed an Affidavit of Consent.
Without both parties’ affidavits, grounds are not established.
Therefore, the court found that the lower court incorrectly ordered
Wife to forfeit her share under 2106(a)(iii).
The court also found the lower court erred in its application of
Section 2106(a)(1), requiring a spouse to forfeit her share if she
willfully neglected or refused to perform the duty to support. The
court relied on the In re Wallace’s Estate case, which finds the
burden of establishing forfeiture falls upon the moving party and
that the evidence must be strictly construed to prove the requirements under the rule. Id. at 422. Therefore, the burden was on the
adult children to prove Wife failed to perform her duty to support.
The lower court held no hearing, nor did it take any evidence,

but made its decision solely on the parties’ briefs. Therefore, the
lower court relied merely on speculation that Wife had a duty to
support, and that she neglected or refused to perform. The court
held this speculation was not sufficient and that the adult children
did not meet their burden of proof to show Wife neglected her
duty to support.
Case Note Author’s Comment:
The Superior Court found that grounds for a no-fault divorce must
be met by the filing of an affidavit by both parties. If one party
neglects to sign a 3301(d) Affidavit or both parties sign 3301(c)
Affidavit of Consent prior to the death, the grounds will not be
established to prevent the other spouse from taking their spousal share of their estate. Therefore, clients without established
grounds for divorce could be at risk of having their assets claimed
by their spouse. Another problematic scenario is that when a
client dies intestate, it is clear that the spouse has no election requirements when the other spouse dies without a will. But, the
surviving spouse takes an intestate share of the estate. The court
makes clear in this case that without a will, a client without established grounds for divorce could be leaving their assets vulnerable
to claim from the other spouse. The case also provides that the
moving party has a strong burden to provide evidence that strictly
construes that the spouse meets the requirements of forfeiture.
The court took issue with the lower court’s mere speculation without relying on actual evidence.
Andrew D. Yetzer is a third-year day student at Duquesne University
School of Law, Executive Production Editor, Joule (Energy Law
Journal), recipient of Cali Awards for Excellence in Family Law
and Constitutional Law from Duquesne University School of Law,
the president of the Education Initiative for Individual Diversity,
and one of the research assistants to the PBA Family Law Section
and the Pennsylvania Family Lawyer. yetzera@duq.edu

2018 Winter Meeting

Bruce Lord Wilder, M.D., Esq., established and funded the Joanne
Ross Memorial Lectures for the AAML. Dr. Wilder and Past
Section Chair Mark B. Dischell were interrupted by your Editor
for a not-so-candid photograph.
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Past Section Chair, current AAML PA Chapter President Jeffrey
M. Williams and second Albert Momjian Memorial Lecture Series
speaker Roger J. Dodd, Esq. pose before Jeff introduced Roger
who mesmerized the attendees at the Annual Winter Meeting in
Savannah, GA for three substantive CLE hours. Roger’s lecture
was co-sponsored by the PBA Family Law Section and the AAML
PA Chapter.
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JUDGE WILLIAM L. STANDISH AND HIS COURT CASES IN FAMILY DIVISION,
COURT OF COMMON PLEAS OF ALLEGHENY COUNTY (1980-1987)
by Joel Fishman Ph.D., M.L.S. fishman@duq.edu
Judge William L. Standish joined R. Stanton Wettick, Jr., Lawrence W. Kaplan, and Eugene B. Strassburger III as the first four
judges of the Allegheny County Court of Common Pleas, Family
Division, who handled family law cases during the decade of the
1980s when the new Divorce Code (Act 26 of 1980) ushered in a
new era of change in family law. Governor Richard Thornburgh
appointed William Standish as a judge on November 16, 1979,
was confirmed by the Senate on March 18, 1980, and sworn-in on
April 2, 1980. He was then elected to a full-term position in November 1981 and served until November 30, 1987 when he was
elevated by President Ronald Reagan to a judgeship on the United
States District Court for the Western District of Pennsylvania.
Judge Standish’s family-law cases listed below are drawn from
the Pittsburgh Legal Journal and the Allegheny County Divorce
Decisions Volumes 1-9 (1980-1987). The headnotes and statements are drawn from the digest topics listed in the library’s edition, while those solely printed in the Pittsburgh Legal Journal
are drawn from that work. Cases with asterisks are capsule cases
summarized in the Pittsburgh Legal Journal. At the end of the
article is a complete list of Judge Standish’s family law cases published in the Pittsburgh Legal Journal.
This is the fourth article on the Family Division; see the previous
articles at Volume 39, 110-22, 153-61, and 220-33.
I. CHRONOLOGICAL LIST
1980
Bigley v. Bigley, 1 ACDD 77 (1980). Alimony pendente lite. Entitlement to alimony pendente lite is not effected by marital misconduct or cohabitation. 2) The amount of alimony pendente lite
may be effected by cohabitation.
Conrad v. Conrad, 129 P.L.J. 46, 1 ACDD 21 (1980). Alimony
— Equitable distribution. A counterclaim may be amended after a
hearing before a master and prior to a final decree.
1982
Burkhart v. Burkhart, 3 ACDD 172 (1982). Equitable distribution
— Alimony — Child support.
Dean v. Dean, 131 P.L.J. 62 (1982). Divorce Code — Equitable
distribution — Pensions and profit sharing plans.
Joel Fishman, Ph.D., M.L.S., Associate Director for Lawyer
Services, Emeritus, Duquesne University Center for Legal
Information/Allegheny County Law Library. To contact Dr.
Fishman, email at fishman@duq.edu.

Dickson v. Dickson, 131 P.L.J. 449 (1982).* Equitable distribution — Alimony.
Dixon v. Dixon, 3 ACDD 201 (1982). Equitable distribution —
Alimony — Child support.
Fehr v. Fehr, 2 ACDD 165 (1982). Partition. A claim for equitable distribution in a prior divorce action precludes the court from
granting relief in partition. The claim in partition may be reasserted if the equitable distribution claims are withdrawn.
Gilliam v. Gilliam, 130 P.L.J. 247, 2 ACDD 33 (1982). Equitable
distribution — Alimony — Distribution of pension plan. Baring
the existence of certain factors that give rise to the need for an unequal distribution of marital property assets and obligation will be
divided so as to provide each party with property of similar value.
Kozarian v. Kozarian, 3 ACDD 1 (1982). Equitable distribution
— Property. Property conveyed by plaintiff to defendant for valuable consideration outside of the marriage is not marital property.
McInerney v. Seewald, 2 ACDD 240 (1982). Alimony.
Mitchell v. Mitchell, 3 ACDD 17 (1982). Alimony pendente lite.
Considering the circumstances surrounding this case, defendant
was justified in electing to leave paid employment in order to care
for an ailing parent without jeopardizing her right to such alimony pendente lite.
Patton v. Patton, 3 ACDD 118 (1982). Petition to preserve marital
property.
Scuro v. Scuro, 3 ACDD 104 (1982). Divorce — Bifurcation. A
divorce decree will be entered where the divorce claim is justified by the facts relating to the divorce claim notwithstanding the
continued pendency of property claims.
Servetnick v Servetnick, 3 ACDD 247 (1982). Equitable distribution — Child support — Counsel fees.
Siegel v. Siegel, 131 P.L.J. 116, 3 ACDD 162 (1982). Equitable
distribution — Alimony.
Thoma v. Thoma, 131 P.L.J. 68, 3 ACDD 122 (1982). Equitable
distribution — Alimony — Counsel fees — Value of goodwill.
Wood v. Wood, 131 P.L.J. 123, 3 ACDD 217 (1982). Divorce —
Procedure — Jury trial. The availability of a jury trial is within the
discretion of the court. An important element for consideration is
the timeliness of the jury trial requested, and a jury trial will not
be granted unless it is requested within a reasonable time. Its presentation in the instant case on the day of the trial was unreasonable even though the request was within twenty days of the filing
of the plaintiff’s Bill of Particulars.
(continued on page 35)
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1983
Blair v. Blair, 4 ACDD 222 (1983). Equitable distribution — Alimony — Counsel fees — Valuation of stock. Stocks will be valued as of the date of separation. The debt incurred on behalf of the
business (after separation) was incurred involuntarily by him and
is personal in nature and will not lower the value of the stock for
equitable distribution purposes.
Chauvet v. Chauvet, 131 P.L.J. 453, 4 ACDD 181 (1983). Equitable distribution — Alimony — Counsel fees.
Davis v. Davis, 5 ACDD 118 (1983). Partition of marital property
— Constructive trust. A court may not direct partition of marital
property where either party has requested its equitable distribution in a divorce action. Plaintiff should not be permitted to pursue
her constructive trust claim prior to the determination of her claim
for property distribution under the Divorce Code.
Mooney v. Mooney, 5 ACDD 37 (1983). Equitable distribution —
Alimony.
Nadler v. Nadler, 4 ACDD 134 (1983). Divorce — Equitable distribution — Alimony — Counsel fees. Where there is an asset
which provides full-time employment to one spouse as well as
income to the family; and that asset grows vastly in value due
almost entirely to the labor of one of the parties, a distribution of
more than half of the value of the asset to that party may be appropriate notwithstanding the other contribution to the marriage
in ways unrelated to the commercial value of the asset.
Quirk v. Quirk, 131 P.L.J. 447 (1983).* Equitable distribution —
Alimony — Counsel fees.
Scott v. Scott, 4 ACDD 203 (1983). Equitable distribution.
Thelk v. Thelk, 131 P.L.J. 483 (1983). Divorce Code — Equitable
distribution of marital property — Rules of Civil Procedure —
Final decree — Exceptions.
1984
Basham v. Basham, 6 ACDD 90 (1984). Divorce — Equitable distribution — Marital residence. In order for delivery of a deed to
be effective and to result in a transfer of title, there must be an express and definite instruction that the deed be given to the grantee
then or at some future time. Merely leaving an executed deed in
a drawer without any instruction or direction as to its disposition
can not effect an actual transfer of title.
Capponi v. Capponi, 132 P.L.J. 583, 7 ACDD 23 (1984). Alimony — Contractual agreement. Even though a court may modify a
contractual agreement for child support which has been merged
into the court’s order the same principle will not be applied to
such agreements for permanent alimony.
Cheriton v. Cheriton, 132 P.L.J. 255, 6 ACDD 184 (1984). Equitable distribution — Alimony — Counsel fees.
Coleman v. Rush, 132 P.L.J. 553 (1984).* Child support.

Ford v. Ford, 6 ACDD 138 (1984). Annulment — Alimony —
Alimony pendente lite. The wife has a right to make, and this
court has jurisdiction to entertain a claim for alimony and alimony pendente lite in an annulment action where the validity of
the marriage is at issue.
Gordon v. Gordon, 6 ACDD 14 (1984). Equitable distribution —
Pension plans — Gifts. The wife’s pension plan valued as of the
date of separation is marital property. The non-vested pension
plan’s value is determined by the amount of the wife’s contribution. The residence conveyed to the parties as tenants by the
entireties by a corporation whose stock was owned by husband
and his father is deemed a gift by the corporation to the parties
and is marital property. A ring purchased with marital funds and
intended for the wife’s use and possession is not marital property.
Hulek v. Hulek, 6 ACDD 294 (1984). Equitable distribution —
Alimony pendente lite.
Kierski v. Kierski, 7 ACDD 70 (1984). Equitable distribution —
Contempt — Counsel fees. It is firmly established that attorney’s
fees and disbursements necessitated by another party’s civil contempt are amony the special damages for which recovery may be
had.
Meiers v. Meiers, 6 ACDD 44 (1984). Consent decree. An oral
settlement agreement reached in front of the court on the date set
for trial will be enforced.
Perkins v. Perkins, 6 ACDD 116 (1984). Divorce — Procedure.
Ward v. Ward, 132 P.L.J. 253, 6 ACDD 146 (1984). Equitable distribution — Alimony — Counsel fees.
Wood v. Wood, 6 ACDD 10 (1984). Divorce fraud. Extrinsic fraud
under the divorce code means conduct by the prevailing party
which has prevented the fair submission of a controversy. The
alleged misrepresentations of defendant’s attorney may give rise
to an action against the attorney but does not constitute extrinsic
fraud.
Yessel v. Yessel, 6 ACDD 278 (1984). Alimony pendente lite.
1985
Harrison v. Harrison, 7 ACDD 203 (1985). Equitable distribution
— Alimony — Alimony pendente lite — Counsel fees.
Klaas v. Klaas, 7 ACDD 151 (1985). Equitable distribution —
Alimony — Counsel fees.
Kostrzewa v. Kostrzewa, 7 ACDD 134 (1985). Alimony — Counsel fees.
Perkins v. Perkins, 133 P.L.J. 474 (1985). Divorce — Foreign decree — Full faith and credit.
Scanlon v. Scanlon, 7 ACDD 160 (1985). Equitable distribution
— Alimony — Counsel fees.
Wolk v. Wolk, 7 ACDD 124 (1985). Equitable distribution — Alimony — Counsel fees.
(continued on page 36)
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1986
Weber v. Weber, 134 P.L.J. 233 (1986).* Partial custody of sibling — Adult sister against parents living together — Custody and
Grandparents Visitation Act.
1987
Marino v. Marino, 9 ACDD 36 (1987). Equitable distribution —
Child support — Counsel fees — Expenses. Distribution in husband’s favor wher he left high-paying job so that his wife could
pursue studies in another state; wife’s current income much higher than husband’s; and, husband made contribution to separate
funds.
II. ALPHABETICAL LIST
Aust v. Aust, 6 ACDD 127 (1984). Divorce — Exception to master’s recommendation.
Basham v. Basham, 6 ACDD 90 (1984). Divorce — Equitable distribution — Marital residence. In order for delivery of a deed to
be effective and to result in a transfer of title, there must be an express and definite instruction that the deed be given to the grantee
then or at some future time. Merely leaving an executed deed in
a drawer without any instruction or direction as to its disposition
can not effect an actual transfer of title.
Bigley v. Bigley, 1 ACDD 77 (1980). Alimony pendente lite. Entitlement to alimony pendente lite is not effected by marital misconduct or cohabitation. 2) The amount of alimony pendente lite
may be effected by cohabitation.
Blair v. Blair, 4 ACDD 222 (1983). Equitable distribution — Alimony — Counsel fees — Valuation of stock. Stocks will be valued as of the date of separation. The debt incurred on behalf of the
business (after separation) was incurred involuntarily by him and
is personal in nature and will not lower the value of the stock for
equitable distribution purposes.
Burkhart v. Burkhart, 3 ACDD 172 (1982). Equitable distribution
— Alimony — Child support.
Capponi v. Capponi, 132 P.L.J. 583, 7 ACDD 23 (1984). Alimony — Contractual agreement. Even though a court may modify a
contractual agreement for child support which has been merged
into the court’s order the same principle will not be applied to
such agreements for permanent alimony.
Chauvet v. Chauvet, 131 P.L.J. 453, 4 ACDD 181 (1983). Equitable distribution — Alimony — Counsel fees.
Cheriton v. Cheriton, 132 P.L.J. 255, 6 ACDD 184 (1984). Equitable distribution — Alimony — Counsel fees.
Coleman v. Rush, 132 P.L.J. 553 (1984).* Child support.
Conrad v. Conrad, 129 P.L.J. 46, 1 ACDD 21 (1980). Alimony
— Equitable distribution. A counterclaim may be amended after a
hearing before a master and prior to a final decree.
Davis v. Davis, 5 ACDD 118 (1983). Partition of marital property

— Constructive trust. A court may not direct partition of marital
property where either party has requested its equitable distribution in a divorce action. Plaintiff should not be permitted to pursue
her constructive trust claim prior to the determination of her claim
for property distribution under the Divorce Code.
Dean v. Dean, 131 P.L.J. 62 (1982). Divorce Code — Equitable
distribution — Pensions and profit sharing plans.
Dickson v. Dickson, 131 P.L.J. 449 (1982).* Equitable distribution — Alimony.
Dixon v. Dixon, 3 ACDD 201 (1982). Equitable distribution —
Alimony — Child support.
Fehr v. Fehr, 2 ACDD 165 (1982). Partition. A claim for equitable distribution in a prior divorce action precludes the court from
granting relief in partition. The claim in partition may be reasserted if the equitable distribution claims are withdrawn.
Ford v. Ford, 6 ACDD 138 (1984). Annulment — Alimony —
Alimony pendente lite. The wife has a right to make, and this
court has jurisdiction to entertain a claim for alimony and alimony pendente lite in an annulment action where the validity of
the marriage is at issue.
Gilliam v. Gilliam, 130 P.L.J. 247, 2 ACDD 33 (1982). Equitable
distribution — Alimony — Distribution of pension plan. Baring
the existence of certain factors that give rise to the need for an unequal distribution of marital property assets and obligation will be
divided so as to provide each party with property of similar value.
Gordon v. Gordon, 6 ACDD 14 (1984). Equitable distribution —
Pension plans — Gifts. The wife’s pension plan valued as of the
date of separation is marital property. The non-vested pension
plan’s value is determined by the amount of the wife’s contribution. The residence conveyed to the parties as tenants by the
entireties by a corporation whose stock was owned by husband
and his father is deemed a gift by the corporation to the parties
and is marital property. A ring purchased with marital funds and
intended for the wife’s use and possession is not marital property.
Harrison v. Harrison, 7 ACDD 203 (1985). Equitable distribution
— Alimony — Alimony pendente lite — Counsel fees.
Hulek v. Hulek, 6 ACDD 294 (1984). Equitable distribution —
Alimony pendente lite.
Kierski v. Kierski, 7 ACDD 70 (1984). Equitable distribution —
Contempt — Counsel fees. It is firmly established that attorney’s
fees and disbursements necessitated by another party’s civil contempt are amony the special damages for which recovery may be
had.
Klaas v. Klaas, 7 ACDD 151 (1985). Equitable distribution —
Alimony — Counsel fees.
Kostrzewa v. Kostrzewa, 7 ACDD 134 (1985). Alimony — Counsel fees.
Kozarian v. Kozarian, 3 ACDD 1 (1982). Equitable distribution
— Property. Property conveyed by plaintiff to defendant for valuable consideration outside of the marriage is not marital property.
(continued on page 37)
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Marino v. Marino, 9 ACDD 36 (1987). Equitable distribution —
Child support — Counsel fees — Expenses. Distribution in husband’s favor wher he left high-paying job so that his wife could
pursue studies in another state; wife’s current income much higher than husband’s; and, husband made contribution to separate
funds.
McInerney v. Seewald, 2 ACDD 240 (1982). Alimony.
Meiers v. Meiers, 6 ACDD 44 (1984). Consent decree. An oral
settlement agreement reached in front of the court on the date set
for trial will be enforced.
Mitchell v. Mitchell, 3 ACDD 17 (1982). Alimony pendente lite.
Considering the circumstances surrounding this case, defendant
was justified in electing to leave paid employment in order to care
for an ailing parent without jeopardizing her right to such alimony
pendente lite.
Mooney v. Mooney, 5 ACDD 37 (1983). Equitable distribution —
Alimony.
Nadler v. Nadler, 4 ACDD 134 (1983). Divorce — Equitable distribution — Alimony — Counsel fees. Where there is an asset
which provides full-time employment to one spouse as well as
income to the family; and that asset grows vastly in value due
almost entirely to the labor of one of the parties, a distribution of
more than half of the value of the asset to that party may be appropriate notwithstanding the other contribution to the marriage
in ways unrelated to the commercial value of the asset.
Patton v. Patton, 3 ACDD 118 (1982). Petition to preserve marital
property.
Perkins v. Perkins, 6 ACDD 116 (1984). Divorce — Procedure.
Perkins v. Perkins, 133 P.L.J. 474 (1985). Divorce — Foreign decree — Full faith and credit.

distribution — Alimony — Counsel fees — Value of goodwill.
Ward v. Ward, 132 P.L.J. 253, 6 ACDD 146 (1984). Equitable distribution — Alimony — Counsel fees.
Weber v. Weber, 134 P.L.J. 233 (1986).* Partial custody of sibling — Adult sister against parents living together — Custody and
Grandparents Visitation Act.
Wolk v. Wolk, 7 ACDD 124 (1985). Equitable distribution — Alimony — Counsel fees.
Wood v. Wood, 131 P.L.J. 123, 3 ACDD 217 (1982). Divorce —
Procedure — Jury trial. The availability of a jury trial is within the
discretion of the court. An important element for consideration is
the timeliness of the jury trial requested, and a jury trial will not
be granted unless it is requested within a reasonable time. Its presentation in the instant case on the day of the trial was unreasonable even though the request was within twenty days of the filing
of the plaintiff’s Bill of Particulars.
Wood v. Wood, 6 ACDD 10 (1984). Divorce fraud. Extrinsic fraud
under the divorce code means conduct by the prevailing party
which has prevented the fair submission of a controversy. The
alleged misrepresentations of defendant’s attorney may give rise
to an action against the attorney but does not constitute extrinsic
fraud.
Yessel v. Yessel, 6 ACDD 278 (1984). Alimony pendente lite.
III. DIGEST INDEX
Alimony. McInerney v. Seewald, 2 ACDD 240 (1982).
Alimony pendente lite. Bigley v. Bigley, 1 ACDD 77 (1980).
Alimony pendente lite. Mitchell v. Mitchell, 3 ACDD 17 (1982).
Alimony pendente lite. Yessel v. Yessel, 6 ACDD 278 (1984).

Quirk v. Quirk, 131 P.L.J. 447 (1983).* Equitable distribution —
Alimony — Counsel fees.

Alimony — Contractual agreement. Capponi v. Capponi, 132
P.L.J. 583, 7 ACDD 23 (1984).

Scanlon v. Scanlon, 7 ACDD 160 (1985). Equitable distribution
— Alimony — Counsel fees.

Alimony — Counsel fees. Kostrzewa v. Kostrzewa, 7 ACDD 134
(1985).

Scott v. Scott, 4 ACDD 203 (1983). Equitable distribution.

Alimony — Equitable distribution. Conrad v. Conrad, 129 P.L.J.
46, 1 ACDD 21 (1980).

Scuro v. Scuro, 3 ACDD 104 (1982). Divorce — Bifurcation. A
divorce decree will be entered where the divorce claim is justified by the facts relating to the divorce claim notwithstanding the
continued pendency of property claims.
Servetnick v Servetnick, 3 ACDD 247 (1982). Equitable distribution — Child support — Counsel fees.

Annulment — Alimony — Alimony pendente lite. Ford v. Ford,
6 ACDD 138 (1984).
Child support. Coleman v. Rush, 132 P.L.J. 553 (1984).*
Consent decree. Meiers v. Meiers, 6 ACDD 44 (1984).

Siegel v. Siegel, 131 P.L.J. 116, 3 ACDD 162 (1982). Equitable
distribution — Alimony.

Divorce Code — Equitable distribution — Pensions and profit
sharing plans. Dean v. Dean, 131 P.L.J. 62 (1982).

Thelk v. Thelk, 131 P.L.J. 483 (1983). Divorce Code — Equitable
distribution of marital property — Rules of Civil Procedure —
Final decree — Exceptions.

Divorce Code — Equitable distribution of marital property —
Rules of Civil Procedure — Final decree — Exceptions. Thelk v.
Thelk, 131 P.L.J. 483 (1983).

Thoma v. Thoma, 131 P.L.J. 68, 3 ACDD 122 (1982). Equitable

Divorce — Bifurcation. Scuro v. Scuro, 3 ACDD 104 (1982).
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Divorce — Equitable distribution — Alimony — Counsel fees.
Nadler v. Nadler, 4 ACDD 134 (1983).

Equitable distribution — Alimony — Counsel fees — Value of
goodwill. Thoma v. Thoma, 131 P.L.J. 68, 3 ACDD 122 (1982).

Divorce — Equitable distribution — Marital residence. Basham
v. Basham, 6 ACDD 90 (1984).

Equitable distribution — Alimony — Distribution of pension
plan. Gilliam v. Gilliam, 130 P.L.J. 247, 2 ACDD 33 (1982).

Divorce — Exception to master’s recommendation. Aust v. Aust,
6 ACDD 127 (1984).

Equitable distribution — Child support — Counsel fees. Servetnick v Servetnick, 3 ACDD 247 (1982).

Divorce — Foreign decree — Full faith and credit. Perkins v.
Perkins, 133 P.L.J. 474 (1985).

Equitable distribution — Child support — Counsel fees — Expenses. Marino v. Marino, 9 ACDD 36 (1987).

Divorce — Procedure. Perkins v. Perkins, 6 ACDD 116 (1984).

Equitable distribution — Contempt — Counsel fees. Kierski v.
Kierski, 7 ACDD 70 (1984).

Divorce — Procedure — Jury trial. Wood v. Wood, 131 P.L.J.
123, 3 ACDD 217 (1982).
Divorce fraud. Wood v. Wood, 6 ACDD 10 (1984).
Equitable distribution. Scott v. Scott, 4 ACDD 203 (1983).
Equitable distribution — Alimony. Dickson v. Dickson, 131
P.L.J. 449 (1982).*
Equitable distribution — Alimony. Mooney v. Mooney, 5 ACDD
37 (1983).
Equitable distribution — Alimony. Siegel v. Siegel, 131 P.L.J.
116, 3 ACDD 162 (1982).

Equitable distribution — Pension plans — Gifts. Gordon v. Gordon, 6 ACDD 14 (1984).
Equitable distribution — Property. Kozarian v. Kozarian, 3
ACDD 1 (1982).
Partial custody of sibling — Adult sister against parents living
together — Custody and Grandparents Visitation Act. Weber v.
Weber, 134 P.L.J. 233 (1986).*
Partition of marital property — Constructive trust. Davis v. Davis, 5 ACDD 118 (1983).
Partition. Fehr v. Fehr, 2 ACDD 165 (1982).

Equitable distribution — Alimony — Alimony pendente lite —
Counsel fees. Harrison v. Harrison, 7 ACDD 203 (1985).

Petition to preserve marital property. Patton v. Patton, 3 ACDD
118 (1982).

Equitable distribution — Alimony pendente lite. Hulek v. Hulek,
6 ACDD 294 (1984).

IV. TABLE OF CASES FROM THE PITTSBURGH LEGAL
JOURNAL

Equitable distribution — Alimony — Child support. Burkhart v.
Burkhart, 3 ACDD 172 (1982).

Capponi v. Capponi 132 P.L.J. 583 (1984)

Equitable distribution — Alimony — Child support. Dixon v.
Dixon, 3 ACDD 201 (1982).

Chauvet v. Chauvet 131 P.L.J. 453 (1983)
Cheriton v. Cheriton 132 P.L.J. 255 (1984)

Equitable distribution — Alimony — Counsel fees. Chauvet v.
Chauvet, 131 P.L.J. 453, 4 ACDD 181 (1983).

Coleman v. Rush 132 P.L.J. 553 (1984)

Equitable distribution — Alimony — Counsel fees. Cheriton v.
Cheriton, 132 P.L.J. 255, 6 ACDD 184 (1984).

Dean v. Dean 131 P.L.J. 62 (1982)

Equitable distribution — Alimony — Counsel fees. Klaas v.
Klaas, 7 ACDD 151 (1985).
Equitable distribution — Alimony — Counsel fees. Quirk v.
Quirk, 131 P.L.J. 447 (1983).*

Conrad v. Conrad 129 P.L.J. 46 (1980)
Dickson v. Dickson 131 P.L.J. 449 (1982)
Dume' v. Elkcom Co. 135 P.L.J. 321 (1987)
Edwards v. Com. 135 P.L.J. 205 (1986)

Equitable distribution — Alimony — Counsel fees. Scanlon v.
Scanlon, 7 ACDD 160 (1985).

Gilliam v. Gilliam 130 P.L.J. 247 (1982)

Equitable distribution — Alimony — Counsel fees. Ward v.
Ward, 132 P.L.J. 253, 6 ACDD 146 (1984).

Leon v. Peters Township 134 P.L.J. 211 (1986)

Equitable distribution — Alimony — Counsel fees. Wolk v.
Wolk, 7 ACDD 124 (1985).
Equitable distribution — Alimony — Counsel fees — Valuation
of stock. Blair v. Blair, 4 ACDD 222 (1983).

Goetz v. L.G. Harkins & Co. 133 P.L.J. 188 (1984)
Mooney v. Mooney 132 P.L.J. 145 (1983)
Mullen v. Zayre Corp. 133 P.L.J. 282 (1985)
Perkins v. Perkins 133 P.L.J. 474 (1985)
Quirk v. Quirk 131 P.L.J. 447 (1983)
(continued on page 39)
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Scoop, Inc. v. Century III Associates 135 P.L.J. 67 (1986)

Ward v. Ward 132 P.L.J. 253 (1984)

Siegel v. Siegel 131 P.L.J. 116 (1982)

Weber v. Weber 134 P.L.J. 233 (1986)

Simmons v. St. Clair Memorial Hospital 135 P.L.J. 246 (1987)

Wedge v. Allnation Life Insurance Co. of Pennsylvania 134 P.L.J.
295 (1986)

Stipetich v. Municipality of Mt. Lebanon 134 P.L.J. 46 (1985)
Thelk v. Thelk 131 P.L.J. 483 (1983)

Wood v. Wood 131 P.L.J. 123 (1982)

Thoma v. Thoma 131 P.L.J. 68 (1982)

Upcoming Family Law Section Meetings
2018 Summer Meeting • July 12-15, 2018
The Hotel Hershey, Hershey
2019 Winter Meeting • Jan. 17-20, 2019
The Omni William Penn, Pittsburgh
2019 Summer Meeting • July 11-14, 2019
Loews Portofino Bay Hotel, Orlando, Fla.
2020 Winter Meeting • Jan. 16-19, 2020
The Hotel Hershey, Hershey
2020 Summer Meeting • July 8-12, 2020
The Sagamore Resort, Bolton Landing, N.Y.

MARCH 2018

39

