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As we all leap into Spring, I 
welcome the change from cold 
to warmer weather, longer days, 
and my garden starting to bloom 
with my glory of the snow flowers 
blanketing my front bed and 
daffodils already opening from their 
buds. There has been change within 
the Family Law Section of the PBA, 
as we welcome new co-editors Judy 
Springer and Elizabeth Fineman, 
who have graciously taken up the 
mantle of publishing the Family 
Lawyer. Joining them are Mark 
Ashton, who will provide his advice 
in his role on the Editorial Board, 
and Adam Tanker has taken on 
the role of Bar Review editor. I 
welcome them, and the Section is 
deeply thankful for their willingness 
to volunteer time and energy 
to producing what is arguably 
the most important project the 
Section produces for its Members. I 
encourage each of you to open the 
link sent to you quarterly, to access 

the Family Lawyer, or seek it out 
on the members-only portion of 
the PBA website Section page. We 
thank David Pollock for his many 
years as past editor, and Gerald 
(Jerry) Shoemaker for his work on 
the Bar Review for so long. 

There have also been changes 
in the laws with the adoption of 
the Collaborative Law Act, not to 
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mention the implementation of the federal alimony 
law changes. There have also been updates in the 
arena of the Rules: with the updates to the Support 
Guidelines; changes to the Rule of Service 1930.40; 
modifications to Rule 1910.4 and related rules, 
resulting in the prohibition against filing for spousal 
support/APL via a Divorce Complaint (separate 
filing now required and no fee); alterations to the 
PFA Petition; and a recent revision of Rule 126 of 
the Rules of Appellate Procedure, addressing the use 
of non-precedential appellate decisions in appellate 
cases/briefs. The PFA Petition changes are effective 
as of April 10, 2019 and the new Rule 126 is effective 
May 1, 2019, subject to the limitations detailed 
in the rule. One aspect of family law that keeps it 
challenging and fresh are the constant changes and 
developments in the law, rules, and practice, and it is 
never stodgy or dull as a result.

The Family Law Section strives to pass along the 
news of these changes to our Members and to make 
resources available to them to keep abreast, such as 
the Family Lawyer and the CLE programs planned 
for our conferences. 

As we enter the months preceding the Summer 
Meeting, to be held from July 11–14, it is an exciting 
time. We are planning stellar programs, including 
insight from the Supreme Court of Pennsylvania in 

a plenary session, and a nationally published speaker 
for the second plenary session. Programs will address 
custody, valuation issues, and the new Support 
Guidelines, as well as ethics credits and the AAML 
program that is open to all attendee Members. The 
Loews Portofino Bay Hotel at Universal Orlando™ 
awaits us, with a very reasonable room rate of $239 
plus taxes/fees per night and all of the amenities of 
the hotel at hand. The Welcome Party will be held 
at the Margaritaville Restaurant/Bar in Citywalk on 
July 11, which should be a blast! By staying at the 
hotel, you receive the Express Pass access to the park 
rides, and early admission (one hour early). Rooms 
are limited in number, so I encourage those who 
are planning to attend to make their airline and 
hotel reservations now. Be sure to book your room 
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at windsurfercrs or call to reserve at 407-503-9280 
or 1-866-360-7385. Mention “Loews Portofino 
Bay Hotel,” the dates you would like to book and 
“Pennsylvania Bar Associaation” when you do.

Despite the excitement of all of the changes, 
Spring, and the upcoming Summer Meeting, 
there has also been some sadness of late, as the 
Section marked the passing of my law partner 
and one of my main mentors, Robert Raphael, 
just before the Winter Meeting, and the passing 
of retired Judge Lawrence Kaplan of Allegheny 
County. These men both meant so much to me 
and hundreds—no, collectively, thousands—of 
others, and I do not have sufficient words or 
space to do them both justice in this column. 
Needless to say, Bob Raphael was known as the 
“Father of Family Law” to many, and he taught 
me to treat everyone with respect and not to take 
the work stress home. Judge Kaplan brought a 
calm manner, humility, and a sense of fun to the 
Bench. Both men made huge contributions to the 
laws, practice of law, and the Family Law Section. 
The Section intends to present In Memoriam 
Resolutions to recognize their contributions. I 

attended both funerals that were marked by tears 
but also a lot of laughter. While reminiscing about 
both men, I was especially struck that they were 
such good friends for so many years. We should 
all strive for such civility and friendship between 
the Bar and Bench. I know that my longstanding 
membership in the Section has helped me to get 
to know judges from across the Commonwealth, 
the Superior Court judges, and Supreme Court 
justices as well, leading to a greater understanding 
of the practice and also friendships.

May we all continue to change, learn, achieve 
great understanding, and make new friends, no 
matter how old we are or how many years of practice 
lie behind or before us. I look forward to seeing 
many of you at the Summer Meeting in Orlando, 
Florida, and I wish a Happy Spring to all. 

Gail Calderwood is a partner in the Pittsburgh firm of Raphael, 
Ramsden & Behers and chair, PBA Family Law Section, previously 
served as a general council member, is a former chair of the Domestic 
Rules Committee, and was previously co-chair of the Program 
Committee of the Family Law Section. Ms. Calderwood is also a 
member of the ACBA Family Law Section, serving on committees and 
previously a member of council. Additionally, she was the president 
of the Pittsburgh Matrimonial Inn of Court for the 2007-2009 term. 
Attorney Calderwood was awarded the 2007 Outstanding Young 
Lawyer Award from the Young Lawyers Division of the ACBA. 
gcalderwood@rrblaw.com 412-471-8822

From the Co-Editors
by Judy McIntire Springer, Esquire and Elizabeth Fineman, Esquire

jspringer@astorweiss.com and efineman@ammlaw.com
This 41st year of the Pennsylvania Family 

Lawyer brings with it a history of tradition 
along with some new changes. Judy McIntire 
Springer of Astor Weiss Kaplan & Mandel, 
LLP in Philadelphia and Elizabeth J. Fineman 
of Antheil Maslow & MacMinn, LLP in 
Doylestown, Bucks County start our term as 
co-editors. This is a change from one editor in 
the past and the first time that women are the 
editors. We are very humbled to be the new 
editors and look forward to leaving our mark on 

the Pennsylvania Family Lawyer, as have those who 
have come before us. 

Elizabeth FinemanJudy McIntire Springer

continued on page 4
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We would not be here if it were not for David 
S. Pollock. The Section owes a tremendous 
amount of gratitude to David for all of his hard 
work and dedication to this publication over 
the last 23 years. David has worked tirelessly to 
produce such a wonderful and useful product. 
We cannot say it enough, but thank you to David 
for your 23 years as the editor-in-chief of the 
Pennsylvania Family Lawyer. You have made the 
Pennsylvania Family Lawyer something that not 
only you, but the whole Section, is extremely 
proud of.

Thank you also to Robert D. Raver, Amy J. 
Phillips, and Gerald L. Shoemaker for all of your 
work on the editorial board over many years. Bob, 
Amy, and Jerry have all completed their terms, and 
we appreciate all of their hard work.

Mark R. Ashton has agreed to continue on the 
editorial board. Thank you to Mark for all of your 
assistance during the transition, for sharing your 
articles with the Section, and for continuing on the 
Editorial Board.

We also are grateful that Yvonne Llewellyn 
Hursh will be continuing as legislative editor, 
Joel Bernbaum and Alicia Slade will continue to 
contribute the Technology Corner, and Mark E. 
Sullivan will continue to provide content for the 
Federal/Military Corner. Welcome to Adam Tanker, 
who is the new Bar Review editor. Please share all of 
your news and updates with Adam so they can be 
included in the Bar Review. 

As the year gets into gear, we look forward to 
working with the all of the officers of the Section: 
Gail C. Calderwood (chair), Michael E. Bertin 
(chair-elect), David C. Schanbacher (first vice-
chair), Helen E. Casale (second vice-chair), 
Darren J. Holst (secretary), and Hillary J. Moonay 
(treasurer). 

If you have any suggestions or would like to 
contribute to the Pennsylvania Family Lawyer, 
either as the author of a case note or article, please 
contact us. We look forward to hearing from and 
working with the Section members so that we can 

continue to make this a vital publication for all of 
you.

Judy M. Springer is a partner at Astor Weiss Kaplan & Mandel, 
LLP. Judy represents clients going through divorce, custody, support, 
international custody and child abduction, prenuptial agreements, 
protection from abuse, relocation, adoption, and complex financial 
property division. She is a former adjunct professor at the James 
E. Beasley School of Law of Temple University, where she taught 
a course on legal writing to international attorneys. Judy is an 
active member of the Pennsylvania Bar Association Family Law 
Section, where she served as a council member and as a member 
of the Programs Committee. She is the author of the international 
custody section in the Custody Law Practice and Procedure 
book published by PBI and has written and lectured numerous 
times regarding family law issues. She is currently co-editor of 
the Pennsylvania Family Lawyer and serves on the Membership 
committee. Judy is also an active member of the Philadelphia Bar 
Association Family Law Section ,where she serves as co-chair of the 
Mentoring Committee. In 2016, Judy was awarded the Pro Bono 
Publico award for her volunteer work as a child advocate. In 2018, 
Judy was honored as a Distinguished Advocate for her work with 
the Support Center for Child Advocates. Judy was named to Best 
Lawyers in Pennsylvania in 2018 and 2019 in the area of Family 
Law. She is a 1995 Phi Beta Kappa graduate of Virginia Tech and 
presently sits on the Executive Committee for the National Board of 
Directors for its Alumni Association. She is a member of the Alumni 
Advisory Board for the College of Liberal Arts and Human Sciences 
at Virginia Tech. Judy is a 1998 graduate of Villanova Law School. 
She is admitted to practice law in Pennsylvania and New Jersey and 
is fluent in Spanish. jspringer@astorweiss.com 215-790-0100

Elizabeth J. Fineman, Esquire is a partner at Antheil Maslow & 
MacMinn, LLP in Doylestown, Bucks County, Pennsylvania. She 
concentrates her practice on domestic relations matters and handles 
a variety of issues, including divorce, child support, alimony/spousal 
support, marital taxation, equitable distribution, child custody, and 
appellate matters. Elizabeth’s advanced education and experience in 
the tax arena has frequently served as a valuable asset by enabling 
her to handle a wide spectrum of tax matters in the representation 
of her clients, especially with business valuations and high-income 
support matters. She serves as a regular speaker on family law topics 
and has published articles for the Pennsylvania Bar Institute and 
Pennsylvania Bar Association. Elizabeth is actively involved with 
a variety of professional and community organizations. She is a 
member of the Doris Jonas Freed American Inn of Court and served 
on the executive board. Additionally, she is an active member of 
the Family Law Section for both the Bucks County Bar Association, 
where she serves as co-chair, and Pennsylvania Bar Association, 
where she is co-editor-in-chief for the Pennsylvania Family 
Lawyer. Elizabeth has been recognized by Thomson Reuters as a 
“Pennsylvania Rising Star.” She is also on a variety of boards for the 
Jewish Federation of Greater Philadelphia and the Regional Board 
for the Anti-Defamation League. Elizabeth earned a Bachelor of Arts 
in government and law, graduating cum laude and as a member of 
Phi Beta Kappa, from Lafayette College, and earned both a Juris 
Doctor and LL.M. in Taxation from Temple University Beasley 
School of Law. efineman@ammlaw.com 215-230-7500 

From the Co-Editors
(Continued from page 3)
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ARTICLES/COMMENTS
The Guidelines Changes Prompted 

by the Abrogation of the Alimony Deduction 
That Took Effect on January 1, 2019

by Mark Ashton, Esquire and Carolyn Moran Zack, Esquire  
(with an assist by David S. Pollock, Esquire)

mashton@foxrothschild.com, czack@momjiananderer.com, dpollock@pollockbegg.com

As we wrote in the last issue of the Pennsylvania 
Family Lawyer, the Republicans promised tax reform 
in 2016 and as we know, the Republicans scored a 
big victory as voters clamored to support them. In 
the last hours of 2017, they “delivered” a tax reform 
package that was both big and bizarre. One of the 
least-expected “reforms” was the elimination of any 
deduction for payment of spousal support and alimony 
for obligations commencing after January 1, 2019.

That deduction, allowing payors of alimony to 
deduct the payments and shift the income tax burden to 
the recipient spouse, had been around for generations. 
The last tinkering with this deduction was in 1984, and 
the changes were intended simply to end certain abuses 
of the deduction. No one in the matrimonial community 
knew anything about a change in the fundamental 
law until days before it was passed. But pass it did, and 
effective with any new agreement or court order entered 
in 2019 and after, alimony and spousal support are 
tax-neutral: no deduction for the payor and no duty to 
report the income by the payee. 

Effective January 1, 2019, our cases live in a two-
methodology world. If your arrangement was in 
effect prior to December 31, 2018, you have one tax 
consequence. That is the old regime. Payor deducts the 
payment and Payee reports it. But, after the first day of 
2019, you cannot deduct alimony unless you have an 
agreement or order entered on or before 12/31/2018, or 
that agreement or order is modified after 12/31/18 and 
the parties do not agree that the new tax laws apply.

The Guidelines in effect prior to January 1, 
2019, and since Guidelines were first issued in the 
1980s, “assume” that spousal support or alimony is 
deductible. In olden days, which is to say pre-State 

Guidelines, the dependent spouse got no more than 
1/3 of the superior earning spouse’s income. 

When Guidelines were issued, the 33% rule gave 
way to a 40% rule. There is no written explanation for 
this, but the common assumption was that the difference 
accounted for the fact that in historic times, alimony was 
not deductible. At least as far as we know. So the alimony 
was boosted to 40% because the income was subject to 
income tax due from the recipient.

Now that tax advantage is gone, except for the folks 
whose deals were done prior to January 1, 2019. The 
logic was that if I am a top tax bracket person and I am 
paying $10,000/month in alimony, it really only costs 
me $6,000. And if I am a $10,000-a-month recipient 
of alimony under the ancient regime, all things being 
equal, I’ll pay about $1,900/month in taxes. The tax 
gurus saw that the Treasury Department was leaving 
$2,100/month in tax receipts on the table, and they 
decided that money was too easy to pass up.

The problem is that we now have a two-tax 
world. There are pre-2019 deals and there are post-
2018 deals. Each has a different tax arrangement. 
This became the problem of the Pennsylvania 
Supreme Court Domestic Relations Procedural 
Rules Committee to neutralize the fact that some 
parties have tax advantages and some do not.

The Pennsylvania Supreme Court on December 
28, 2018, promulgated the rules changes to 
accomplish this two-tiered regime by amending 
Rules 1910.11, 1910.16-1, 1910.16-2, 1910.16-3, 
1910.16-3.1, 1910.16-4, 1910.16-6, 1910.18, and 
1910.19: and rescinding Rule 1910.16. These new 
rules became effective January 1, 2019. In addition to 
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Alimony Deduction
(Continued from page 5)

changing the methodology for calculating support, 
the new rules expanded the documents that are 
required to be produced at the conference in those 
counties employing the procedure under 1910.11 
(de novo hearing before the court), including W-2s 
and 1099s, partnership and business tax returns with 
all schedules, (including the K-1 if the party is self-
employed or a principal in a partnership or business 
entity), and child support, spousal support, APL, 
or alimony agreements or orders for other children 
or former spouses. The new rules also reconfirmed 
that expenses are relevant to the determination of 
support in high-income cases (where the parties’ 
combined monthly net incomes exceed $30,000 per 
month), citing Hanrahan v. Bakker, 186 A. 3d 958 
(Pa. 2018).The new rules removed the allocation 
of the dependency exemption (no longer available 
under the new tax laws), and, instead, allowed for 
allocation of the child tax credit in appropriate cases. 
This child tax credit can be waived by the parties with 
the same IRS Form 8332 previously used to waive the 
dependency exemption. In addition, the new rules 
readjusted the incomes to be used in calculating the 
parties’ respective obligations for additional expenses, 
such as child care, unreimbursed medical expenses, 
health insurance premiums, summer camp, private 
school tuition, and extracurricular activities. Now, 
the obligor’s net income is reduced by the amount of 
spousal support/APL he/she pays and the obligee’s net 
is increased by the amount of spousal support/APL 
he/she receives to arrive at the parties’ proportionate 
share of these expenses.

The first and most dramatic change is what 
is accomplished first when calculating support. 
Since the Guidelines were first created more than 
30 years ago (and actually more than 40 years ago 
in Allegheny County), the formula required the 
parties to calculate child support first, and then use 
the resulting integer to calculate spousal support. 
Thus, if husband earned $5,000/month net, and wife 
with primary custody made $2,000/month net, you 
found out what support was required for 2 children 
with $7,000/month in combined net income, and 

husband paid 71% of the “basic minimum child 
support.” To account for the fact that mom was 
getting $1,180/month in child support, her spousal 
support amount was calculated as follows:

Husband’s net $5,000
Less her net ($2,000)
Less child support  ($1,180)
Result $2,820 x 0.3 = $846/month
If no children, the formula was husband’s net 

less wife’s net x 0.4 or $1,200/month. That spousal 
support/APL award was fully taxable to the 
recipient. We had what can best be described as a 
Susquehanna River rift for many years. In the West 
the $1,180 and the $846 spousal were combined in 
an unallocated order, and fully taxable. In the East, 
the courts allocated the orders and viewed the $846 
as taxable, but not the child support of $1,180.

Under the new Rules, the order of calculation 
is reversed. Spousal support is calculated first. In 
support of that change, the Committee noted that 
Pennsylvania is the only state that calculated child 
support first and spousal support second. Now we join 
the other “income shares” model states to calculate 
spousal support first. Then, because the old Guidelines 
assumed a different tax scheme (i.e., some or all of the 
support was taxable) and the tax laws changed the tax 
rates that affect the parties differently because of their 
different federal tax rates, the new rules applied various 
percentages to the incomes of the parents. For a case 
with no children, the obligor’s net income is multiplied 
by 33% and the obligee’s net income is multiplied 
by 40%, and the difference between the resulting 
amounts is the spousal support/APL award. For a case 
with children, the obligor’s net income is multiplied 
by 25% and the obligee’s net income is multiplied by 
30% to arrive at spousal support/APL, and then the 
parties’ incomes are adjusted to take into account 
the amount of spousal support/APL paid or received 
before calculating their respective shares of the basic 
child support amount. So let’s try driving the car with 
the steering wheel on the right side. First, we will try 
driving with our two children.
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Spousal Support with Dependents (under the New 
Guidelines)
Step 1

Father’s net $5,000 x .25

% of Father’s net available for support of  
spouse  25% (olden days 30%)

Father’s spousal support  
obligation $5,000 x.25 = $1,250

Step 2

Mother’s net income $2,000 x.30

Amount of that income available  
spousal support 30%

Mother’s share of 
spousal support $2,000 x 0.3 = $600

Step 3

Preliminary spousal support is

Result of Step 1 $1,250

Minus Result of Step 2 ($600) 

Result $650 
Thus, the dependent spouse (mother here) gets 

$650 in spousal support.
Now we do basic child support:

Father has a $5,000/month net but has to peel off 
$650 in spousal support without any deductions

Mother has $2,000/month net but supplemented 
with a tax-free $650.

So, when we do child support, the combined nets 
remain $7,000, but instead of a 70/30% income 
allocation, we revised that to include the spousal 
support/alimony pendente lite:

Father $5,000–$650 = $4,350 62%

Mother $2,000 + $650 = $2,650 38%

The $7,000 Basic Minimum Guideline amount 
of $1,660/month child support remains the same, 
but Father now pays 62% of that amount, or $1,032. 
His combined payment is that $650 spousal support 
+ $1,032 child support = $1,682/month.

Spousal Support without Dependents

Step 1

Father’s net $5,000 x 33% = $1,650

% of Father’s net available for support of spouse 33%

Step 2

Mother’s net income  $2,000 x.40

Amount of that income available for spousal support 
40%

Mother’s share of spousal support $2,000 x 40% = 
$800

Step 3

Preliminary spousal support is

Result of Step 1 $1,650 without kids 

Minus Result of Step 2 ($800) without kids

Result $850
Complicated enough? Well what about the 

pre-2019 order (or a modified pre-2019 order) 
that includes a provision that permits the spousal 
support /alimony pendente lite to be deducted. Let’s 
try driving on the right side of the road, but with the 
order of the calculation reversed:

Net income Father $5,000 Mother 2,000

Basic Minimum obligation per Guidelines 

$1,660 71% 29%

Support amount

 $1,660 x 71% = $1,186 $1,660 x 29% = $481

Next, check if there is a substantial or share 

Alimony Deductions
(Continued from page 6)

continued on page 8
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custody adjustment.
Next adjust for health insurance premiums, 

child care costs, and “other expenses.”
Now you have a child support amount. For 

simplicity, no adjustments means $1,186 due.

Spousal support with dependents:

Obligor’s net $5,000

Less child support (1,186) 
(without adjustment for shared or substantial 
custody)

Result $3,814

Multiply by 30% $1,144 

This is spousal support, which is added to $1,186 
child support, or $2,330/month.

If no dependents, the world is just as it was, 
Husband’s net income minus Wife’s net income x 
40% or $5,000–$2,000 = $3,000 x 40% = $1,200/
month. That part is easy because the pre-2019 
arrangement is still deductible by husband and 
taxable to wife. The resulting adjusted net incomes 
of the parties, after payment of the spousal support/
APL are Father 54% ($5,000–$1,200 = $3,800) and 
Mother 46% (i.e., $2,000 + $1,200 = $3,200).

The percentage of incomes to determine 
the parties’ allocation of additional expenses 
under Pa.R.C.P. 1910.16-6 is adjusted to reflect 
the payment or receipt of spousal support/APL, 
regardless of whether the case is calculated under 
the old guidelines or the new guidelines. However, 
as seen in this example, the adjusted percentage will 
be different using the same calculations under the 
new guidelines (e.g., 62% Father 38% Mother) and 
under the old guidelines (54% Father 46% Mother) 
using the same income numbers. 

There are also emerging questions about how 
the rules and the new tax laws will be applied in 
certain situations, such as how to treat for tax 
purposes a temporary APL order that is entered in 
2018 (taxable), and the final order that is entered in 

Alimony Deductions
(Continued from page 7)

2019. Do the new rules/tax laws apply (no deduction 
for the new order and any retroactive payment), 
or do the old rules/tax laws apply to allow for the 
deduction of all or part of the APL payments? 
What about “final” APL orders entered in 2018 that 
convert into final alimony awards in 2019—should 
these alimony payments be treated as a continuation 
of the APL payments and thus, deductible/
reportable for tax purposes? Even if the parties 
agree on how these payments should be treated for 
tax purposes, and are consistent in reporting them 
on their tax returns, their lawyers should include 
language in the agreements to allow for adjustment 
down the road if the IRS does not honor the 
intentions of the parties to make certain that these 
payments are tax-deductible/reportable.

In the beginning it is no fun driving on the wrong 
side until you get the hang of it. But we needed a new 
regime in place when the tax law changed at midnight 
on December 31, 2018. There it is, with a new twist. 
As I understand it, the Pennsylvania Supreme Court 
Domestic Relations Procedural Rules Committee is 
seeking experiential comments to consider for this 
new regime. Your thoughts are welcome and should be 
communicated to Bruce J. Ferguson, Esquire, Supreme 
Court of Pennsylvania Counsel for the Domestic 
Relations Procedural Rules Committee, Bruce.
Ferguson@pacourts.us.

Secondly, Guidelines will undergo their 
mandated quadrennial review in 2020, so comments 
about the current child support Basic Minimum, 
adjustments, deviations, and the foregoing formula 
are encouraged. Send them to Bruce Ferguson too.

Mark R. Ashton is a partner in the Exton office of Fox Rothschild LLP, 
past chair of the PBA Family Law Section, co-editor, Pennsylvania 
Family Lawyer, member, Chester County Bar Association (former chair, 
Domestic Relations Section), Montgomery Bar Association (former 
director) and member, Board of Directors, Historic Yellow Springs 
(president, 2009-11), mashton@foxrothschild.com, 610-458-4942

Carolyn Moran Zack is a partner with the Philadelphia firm of Momjian 
Anderer LLC. She is trained as an arbitrator by the American Academy 
of Matrimonial Lawyers, June 2018. She is also a certified mediator. 
She began practicing family law in 1987 under the mentorship of Albert 
Momjian, Esquire, first at the firm of Abrahams and Lowenstein and 
later at Schnader Harrison Segal & Lewis, LLP. She was a member of Mr. 
Momjian’s family law practice group for a total of 15 years. In addition, 
Ms. Zack gained experience serving as the Chief Law Clerk for the 

continued on page 9
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Parenting Coordination: Updates on the New Rule
by Carolyn Moran Zack, Esquire 

czack@momjiananderer.com

On March 1, 2019, the new rule allowing courts 
in Pennsylvania to appoint parenting coordinators 
(PCs) became effective. This new rule was widely 
applauded after the Supreme Court eliminated 
parenting coordination on May 23, 2013. Parenting 
coordination is an effective form of alternative 
dispute resolution for high-conflict custody litigants. 
However, prior to the adoption of this rule, there 
was little guidance regarding the process. New Rule 
1915.11–1 provides a welcome road-map regarding 
the qualifications of PCs, the scope of their authority, 
and the parenting coordination process, from the 
appointment of a PC to the court’s final disposition 
after review of the PC’s recommendation. 

PCs can be either an attorney or a mental 
health professional with a master’s degree or higher, 
provided that the PC has: (1) practiced family law for 
five years or has five years of post-degree experience 
in psychiatry, psychology, counseling, family therapy, 
or other comparable behavioral or social science 
field; and (2) specialized training approved by one 
of the designated providers, including five hours 
in the parenting coordination process, 10 hours of 
family mediation, and five hours of domestic violence 
training. In addition, the PC must have ongoing 
education in each two-year period following the 
appointment: 10 hours of continuing education on a 
topic related to parenting coordination, including two 
hours on domestic violence.

The designated providers include the 
Pennsylvania Bar Institute (PBI) and the 
Pennsylvania Psychological Association (PPA). On 

January 31 and February 1, 2019, PPA sponsored 
a specialized 10-hour mediation training taught 
by Selina J. Shultz, Esquire, an attorney with an 
LLM in Dispute Resolution and over 18 years 
of mediation experience, including 13 years as 
a custody mediator for the Allegheny Court of 
Common Pleas. Selina taught a group of about 
40 prospective parenting coordinators, including 
both lawyers and mental health professionals. 
The training included interactive role-playing 
and skills needed for effective mediation in high-
conflict custody situations. Many of the attendees, 
including this author, found Selina’s program very 
insightful, and gained a renewed understanding 
that good mediation takes practice. New mediators 
are encouraged to shadow more experienced 
mediators in real-life situations before venturing 
out on their own. Selina has offered to provide 
additional mediation training and, though she is 
based in Pittsburgh, is willing to travel elsewhere 
in Pennsylvania. You should contact Selina on her 
website if you want to attend a mediation training 
to be a PC or wish to improve your skills as a 
mediator.

PBI provided a parenting coordination training 
on February 11–12, 2019 in Philadelphia. Over 
160 people attended in person or via simulcast. 
The program included five hours of parenting 
coordination process training, as well as the five 
hours of domestic violence training needed to satisfy 
the requirements of the new rule. The training was 

Honorable Berle M. Schiller when he was a judge of the Superior Court 
of Pennsylvania in 1998 and 1999. Ms. Zack practiced with the Chester 
County firm of Lamb McErlane, PC where she practiced for three years 
before being appointed Special Master for the Chester County Family 
Court in 2008. Ms. Zack was a Family Court Master for eight years, Ms. 
Zack also regularly served as a Custody Conciliator for Chester County 
during that time period. Ms. Zack was a Family Court Master until 

Alimony Deductions
(Continued from page 6)

December, 2016 and then joined Momjian Anderer in January, 2017. 
Ms. Zack has served on the Board of the West Chester Area Child Access 
Center and as an active member of the Chester County Bar Association 
Pro Bono Committee. She has co-authored, with the Honorable Katherine 
B. L. Platt, the chapter on “Alternative Dispute Resolution: Co-Parenting 
Counseling and Parenting Coordination” in PBI’s Custody Law & 
Practice in Pennsylvania. Ms. Zack is a member of the Doris Jonas 
Freed Inn of Court, the PBA Family Law Section Rules Committee, and 
past chair of the Family Law Section of the Philadelphia Bar Association. 
czack@momjiananderer.com 267-546-3712
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Parenting Coordination
(Continued from page 9)

enhanced with the insight of a prestigious panel of 
judges, mental health professionals, and attorneys 
who were members of an original Parenting 
Coordination Task Force that successfully advocated 
for the adoption of local rules permitting parenting 
coordination in Pennsylvania beginning in 2006. 

All of the presenters made clear that, in order 
to preserve parenting coordination as a valuable 
dispute resolution for these high-conflict families, 
it is important that parenting coordinators strictly 
comply with all of the requirements of the new 
rule, including honoring the express parameters 
of PC authority. The PC is permitted only to 
address implementation issues under an existing 
custody order, such as places and conditions 
for custodial transitions, temporary variation 
from the schedule for a special event, and child 
care arrangements. The PC is not permitted to 
make permanent changes in the court-ordered 
schedule that reduce or expand a party’s physical 
custody time, modify an award of legal or physical 
custody, permit a relocation of the children, or 
determine financial issues between the parties, 
among other things. The PC should defer to the 
judge who assigned the case when he or she is 
unsure whether a party’s request to address a 
particular issue goes beyond the permitted scope 
of his or her assignment. In all PC cases, the 
court retains the ultimate authority to determine 
whether to approve the recommendation in 
whole or in part and may decide to hold a record 
hearing on the issues.

Day 2 of the training was primarily devoted to 
domestic violence. Attendees learned about in-depth 
tools and guidance on identifying and communicating 
with victims of domestic violence, and the effects of 
trauma on these individuals. They also learned about 
screening and reporting requirements.

The two-day training is available on video 
through PBI. The course planners, Lise Fisher 
(lafisher@fisherfamilylaw.com), David Steerman 
(dsteerman@klehr.com), and I (czack@
momjiananderer.com) are planning new programs 
on parenting coordination issues, so if you have a 
suggestion about a topic, please contact one of us.

Several counties are in the process of 
publishing local rules with further guidance on the 
parenting coordination process in their county. In 
fact, in order for a county to opt in to permitting 
parenting coordination, the county must first adopt 
a local rule regarding the process. For example, 
Chester County requires that the PC may be 
appointed if the parties agree on a PC or if the 
Court deems one necessary; if the parties cannot 
agree on the PC, the Court shall require each party 
to identify their choice(s) with the hourly rate of 
each to all parties and, if the parties cannot agree, 
the Court will select the PC. A party seeking a 
pro bono appointment must submit a Petition to 
Proceed In Forma Pauperis within three days of the 
appointment order, absent good cause shown. An 
attorney or mental health professional seeking to 
be on the county’s roster of qualified individuals 
to serve as a PC shall submit an affidavit (on the 
form provided) to the Administrative Family 
Court Judge or her/his designee attesting that: the 
applicant has met the qualifications under Pa.R.C.P. 
1915.11–1; an acknowledgment that he or she has 
read the Association of Family and Conciliation 
Courts (AFCC) Parenting Coordinator guidelines 
and the American Psychological Association 
(APA) Parenting Coordinator guidelines; and 
an acknowledgment that for every two fee 
generated assignments in that county, the PC will 
take one pro bono assignment (up to 12 hours 
per pro bono case). The local rule provides for 
the process by which objections are filed to the 
PC’s recommendation and scheduled promptly 
for hearing. If no objection is filed, the PC’s 
recommendations are submitted for review and 
final disposition. In Chester County, the parties 
shall pay the PC’s hourly rate up to $300 per hour 
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unless the parties’ incomes exceed the monthly net 
income for high income cases under the support 
guidelines (currently $30,000 net/mo.), in which 
case the court may adjust the hourly rate. Absent 
good cause, each party pays up to $500 of the 
initial retainer, and the fees may be reallocated as 
appropriate by the PC.

The Dauphin County local rules are similar 
except that, absent good cause, each party shall 
pay half of the PC’s hourly fee, which the PC may 
reallocate as appropriate. Dauphin County also allows 
for a party to seek a reduced fee if that party’s income 
is about 150% of the Federal Poverty Guidelines but 
below the Dauphin County median income for the 
most recent year, by filing a petition with the court. 
PCs are required to accept 20 hours of reduced-fee or 
no-fee assignments each year, as needed, and these 
assignments are made on a rotating basis.

Allegheny County’s local rule was recently 
approved by the Domestic Relations Procedural Rules 
Committee and, after 30-days’ notice by publication, 
will go into effect. This rule is similar to Chester 
County’s local rule, except that the PC must obtain 
child abuse and criminal history clearances, the PC 
must agree to follow the AFCC and APA Guidelines, 
and the PC must accept reduced-fee assignments for 
every four full-rate-fee assignments. The local rule 
provides that if the parties’ combined gross income 
and family size is at or below the Federal Poverty 
Guidelines, the PC’s fee shall be pro bono, and if it is 
within 150% of the Federal Poverty Guidelines, the 
PC’s fee shall be 50% of the hourly rate.

Philadelphia County’s local rule was approved 
by the Board of Judges on March 25, 2019 and will 
also be published in the near future. Philadelphia 
County’s local rule is substantially similar to Chester 
County’s local rule. 

Bucks, Chester, Delaware, Montgomery, and 
Philadelphia counties are circulating for approval 
a proposed Five-County Compact that will make 
consistent the qualifications, cap on fees, and pro 
bono requirements for PCs in each county. The 
qualifications include: five hours of training in 

the parenting coordination process since August 
9, 2018, including two hours specific to the 
parenting coordination practice and procedure 
in Pennsylvania; 10 hours of mediation training 
within the last 10 years (or, if the applicant has 40 
hours of mediation training beyond 10 years, he 
or she may satisfy this requirement by verifying 
the 40 hours of training and significant family 
mediation practice within the last 10 years); five 
hours of domestic violence training within the 
past two years; acknowledgment of responsibility 
to accept pro bono assignments for every two 
paid assignments (up to a 12-hour maximum per 
year on each pro bono case); if required by local 
rule, verification of Pennsylvania Act 33 child 
abuse and Act 34 criminal history clearances with 
the past two years; and acknowledgments that 
he or she has read the AFCC and APA Parenting 
Coordinator guidelines. Each PC on the roster is 
required to notify Court Administration of the 
applicable county when they have received two fee 
generating cases, so as to facilitate the assignment 
of a pro bono case, or he/she may be removed 
from the roster.

The Compact further limits the hourly rate 
to be charged by a PC to $300 unless the parties’ 
combined incomes exceed the monthly net income 
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for high income cases under Pa.R.C.P. 1910.16-2(e)
(2) (currently $30,000 per month). The maximum 
initial retainer shall be $1,000. Upon being added 
to the roster for a member county, the PC may 
be added to the roster of another member county 
by submitting a letter requesting approval, along 
with a copy of approval given by the other county. 
A judge appointing a PC may be guided by the 
parties/counsel in selecting a specific PC from 
the county roster (and/or shall otherwise select 
one from the roster). Each member county shall 
establish a committee to review and consider 
complaints received about a PC and shall 
recommend removal of a PC from the roster of 
that county for good cause. All complaints received 
and dispositions of same shall be shared with 
other member counties. The review committee 
consists of the Family Court Administrative Judge 
(or their designee), the judge who appointed the 
PC (or their designee), the Court Administrator 
representative, one family law attorney from the 
roster of PCs, and one mental health professional 
from the roster of PCs. The form of affidavit for the 
attorney and mental health professional to submit 
is attached to the Compact.

These local rules put flesh on the bones of 
the new Parenting Coordinator rule, and allow 
not just for its implementation, but also for 
consistency among PCs chosen in the county. The 
Five-County Compact avoids redundancy in the 
application process for attorneys who practice in 
more than one member county, as well as quality 
control for the PCs appointed in those counties. 
It is anticipated that more counties will “opt in” 
to adopting the new Parenting Coordinator rule 
and thus, more local rules and compacts will be 
developed over the next several months, as more 
attorneys, mental health professionals and judges 
learn about the potential benefits of the parenting 
coordination process. 

Carolyn Moran Zack is a partner with the Philadelphia firm of Momjian 
Anderer LLC. She is trained as an arbitrator by the American Academy 

of Matrimonial Lawyers, June 2018. She is also a certified mediator. 
She began practicing family law in 1987 under the mentorship of Albert 
Momjian, Esquire, first at the firm of Abrahams and Lowenstein and 
later at Schnader Harrison Segal & Lewis, LLP. She was a member of Mr. 
Momjian’s family law practice group for a total of 15 years. In addition, 
Ms. Zack gained experience serving as the Chief Law Clerk for the 
Honorable Berle M. Schiller when he was a judge of the Superior Court 
of Pennsylvania in 1998 and 1999. Ms. Zack practiced with the Chester 
County firm of Lamb McErlane, PC where she practiced for three years 
before being appointed Special Master for the Chester County Family 
Court in 2008. Ms. Zack was a Family Court Master for eight years, Ms. 
Zack also regularly served as a Custody Conciliator for Chester County 
during that time period. Ms. Zack was a Family Court Master until 
December, 2016 and then joined Momjian Anderer in January, 2017. 
Ms. Zack has served on the Board of the West Chester Area Child Access 
Center and as an active member of the Chester County Bar Association 
Pro Bono Committee. She has co-authored, with the Honorable Katherine 
B. L. Platt, the chapter on “Alternative Dispute Resolution: Co-Parenting 
Counseling and Parenting Coordination” in PBI’s Custody Law & 
Practice in Pennsylvania. Ms. Zack is a member of the Doris Jonas 
Freed Inn of Court, the PBA Family Law Section Rules Committee, and 
past chair of the Family Law Section of the Philadelphia Bar Association. 
czack@momjiananderer.com 267-546-3712
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Pennsylvania Supreme Court Permits Citation to 
Non-Precedential Appellate Rulings

by Mark R. Ashton
mashton@foxrothschild.com

Take a friendly lawyer to your local watering 
hole and ask him for a quick summary of annoying 
things that have occurred in the practice in the past 
20 years. Chances are strong two subjects will come 
up. The first is the decision about two decades ago 
by the Superior Court and Commonwealth Court 
to issue non-precedential opinions. In common 
parlance the opinions are called “non-published,” 
but truth is they are published and you can read 
them, but the court adopted a rule that they had 
no precedential value and could not be cited as 
authority even though they were dispositive in the 
case decided. 

Last year the Superior Court disposed of roughly 
8,000 cases, but fewer than 400 had a precedential 
opinion. Many of the other 7,600 decided some 
important legal matters, where precedent would 
be helpful, but the volume of decisions made the 
court nervous that it was issuing “precedent” 
where the three judges involved did not have the 
time or resources to consider the implications of a 
precedential opinion.

For the past several years the bar has been 
lobbying that the rule was too restrictive. Non-
precedential cases should be worthy of citation and 

if the law was wrong or the precedent should be 
regarded as unique because of the facts, let the next 
team of lawyers fight over that when briefs and oral 
argument take place in their case. In other words, 
the case is not binding as a matter of law, but it 
should be influential unless the subsequent appellate 
litigants showed it should not be. 

The fight ended with a victory of sorts for the 
common law. The Supreme Court ordered that 
unpublished decisions decided as of May 1, 2019 
might be cited in briefs and argument but did not 
have the weight of stare decisis. Decisions before 
May remained verboten, but at least the door of 
precedent has been unlocked for the future. 

Oh, and that second complaint that is driving 
the common lawyer to drink—party anonymity. 
Try standing in front of a mirror, let alone an 
appellate panel of judges and saying: “Your honors, 
K.M. versus J.M. is an unwarranted expansion 
of the ruling in K.K. versus K.L. and is in direct 
contravention of this Court’s en banc ruling in J.C. 
v. K.C. If K.M. is allowed to become law, J.C. is 
effectively overruled.” All of this because of an ersatz 
fear that the children of these folks will be scarred 
should their names appear in published law reports. 
Last year Facebook reported 2.3 billion users. There 
are only 7.7 billion people on the planet. May I 
suggest that judicial efforts to preserve anonymity 
in legal cases are but a speck in an ocean cluttered 
with people who can’t wait to share what they are up 
to and just how badly their ex-spouse or boyfriend 
treats the kids. 

Mark R. Ashton is a partner in the Exton office of Fox Rothschild LLP, 
past chair of the PBA Family Law Section, co-editor, Pennsylvania 
Family Lawyer, member, Chester County Bar Association (former chair, 
Domestic Relations Section), Montgomery Bar Association (former 
director) and member, Board of Directors, Historic Yellow Springs 
(president, 2009-11), mashton@foxrothschild.com, 610-458-4942
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Statutory Repeal of Deduction for Alimony Payments— 
the Tax Cuts and Jobs Act of 2017

by Elizabeth J. Fineman
efineman@ammlaw.com

H.R.1—115th Congress (2017-2018), 
SEC. 11051. REPEAL OF DEDUCTION FOR 
ALIMONY PAYMENTS.

(a) IN GENERAL.—Part VII of subchapter B is 
amended by striking section 215 (and by striking the 
item relating to such section in the table of sections 
for such subpart).

(b) CONFORMING AMENDMENTS.—
(1) CORRESPONDING REPEAL OF 

PROVISIONS PROVIDING FOR INCLUSION OF 
ALIMONY IN GROSS INCOME.—(A) Subsection 
(a) of section 61 is amended by striking paragraph 
(8) and by re-designating paragraphs (9) through 
(15) as paragraphs (8) through (14), respectively. (B) 
Part II of subchapter B of chapter 1 is amended by 
striking section 71 (and by striking the item relating 
to such section in the table of sections for such part). 
(C) Subpart F of part I of subchapter J of chapter 1 is 
amended by striking section 682 (and by striking the 
item relating to such section in the table of sections 
for such subpart).

(2) RELATED TO REPEAL OF SECTION 
215.—(A) Section 62(a) is amended by striking 
2 paragraph (10). (B) Section 3402(m)(1) is 
amended by striking ‘‘(other than paragraph (10) 
thereof)’’. (C) Section 6724(d)(3) is amended by 
striking subparagraph (C) and by re-designating 
subparagraph (D) as subparagraph (C).

(3) RELATED TO REPEAL OF SECTION 
71.—(A) Section 121(d)(3) is amended—(i) by 
striking ‘‘(as defined in section 71(b)(2))’’ in 
subparagraph (B), and (ii) by adding at the end 
the following new subparagraph: ‘‘(C) DIVORCE 
OR SEPARATION INSTRUMENT.—For purposes 
of this paragraph, the term “divorce or separation 
instrument” means—‘‘(i) a decree of divorce or 
separate maintenance or a written instrument 
incident to such a decree, ‘‘(ii) a written separation 
agreement, or ‘‘(iii) a decree (not described in clause 

(i)) requiring a spouse to make payments for the 
support or maintenance of the other spouse.’’ (B) 
Section 152(d)(5) is amended to read as follows: 
‘‘(5) SPECIAL RULES FOR SUPPORT.—‘‘(A) IN 
GENERAL.—For purposes of this subsection—‘‘(i) 
payments to a spouse of alimony or separate 
maintenance payments shall not be treated as a 
payment by the payor spouse for the support of any 
dependent, and ‘‘(ii) in the case of the remarriage 
of a parent, support of a child received from the 
parent’s spouse shall be treated as received from 
the parent. ‘‘(B) ALIMONY OR SEPARATE 
MAINTENANCE PAYMENT.—For purposes of 
subparagraph (A), the term “alimony or separate 
maintenance payment” means any payment in 
cash if—‘‘(i) such payment is received by (or on 
behalf of) a spouse under a divorce or separation 
instrument (as defined in section 121(d)(3)(C)), ‘‘(ii) 
in the case of an individual legally separated from 
the individual’s spouse under a decree of divorce 
or of separate maintenance, the payee spouse and 
the payor spouse are not members of the same 
household at the time such payment is made, and 
‘‘(iii) there is no liability to make any such payment 
for any period after the death of the payee spouse 
and there is no liability to make any payment (in 
cash or property) as a substitute for such payments 
after the death of the payee spouse.’’. (C) Section 
219(f)(1) is amended by striking the third sentence. 
(D) Section 220(f)(7) is amended by striking 
‘‘subparagraph (A) of section 71(b)(2)’’ and inserting 
‘‘clause (i) of section 121(d)(3)(C)’’. (E) Section 
223(f)(7) is amended by striking ‘‘subparagraph 
(A) of section 71(b)(2)’’ and inserting ‘‘clause (i) of 
section 121(d)(3)(C)’’. (F) Section 382(l)(3)(B)(iii) 
is amended by 23 striking ‘‘section 71(b)(2)’’ and 
inserting ‘‘section 121(d)(3)(C)’’. (G) Section 408(d)
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(6) is amended by striking ‘‘subparagraph (A) of 
section 71(b)(2)’’ and inserting ‘‘clause (i) of section 
121(d)(3)(C)’’.

(4) ADDITIONAL CONFORMING 
AMENDMENTS.—Section 7701(a)(17) is amended—
(A) by striking ‘‘sections 682 and 2516’’ and inserting 
‘‘section 2516’’, and (B) by striking ‘‘such sections’’ each 
place it appears and inserting ‘‘such section’’.

(c) EFFECTIVE DATE.—The amendments made 
by this section shall apply to—(1) any divorce or 
separation instrument (as defined in section 71(b)
(2) of the Internal Revenue Code of 1986 as in effect 
before the date of the enactment of this Act) executed 
after December 31, 2018, and (2) any divorce or 
separation instrument (as so defined) executed on or 
before such date and modified after such date if the 
modification expressly provides that the amendments 
made by this section apply to such modification.

Elizabeth J. Fineman, Esquire is a partner at Antheil Maslow & 
MacMinn, LLP in Doylestown, Bucks County, Pennsylvania. She 
concentrates her practice on domestic relations matters and handles 
a variety of issues, including divorce, child support, alimony/spousal 
support, marital taxation, equitable distribution, child custody, and 
appellate matters. Elizabeth’s advanced education and experience in 
the tax arena has frequently served as a valuable asset by enabling 
her to handle a wide spectrum of tax matters in the representation 
of her clients, especially with business valuations and high-income 
support matters. She serves as a regular speaker on family law topics 
and has published articles for the Pennsylvania Bar Institute and 
Pennsylvania Bar Association. Elizabeth is actively involved with a 
variety of professional and community organizations. She is a member 
of the Doris Jonas Freed American Inn of Court and served on the 
executive board. Additionally, she is an active member of the Family 
Law Section for both the Bucks County Bar Association, where she 
serves as co-chair, and Pennsylvania Bar Association, where she is 
co-editor-in-chief for the Pennsylvania Family Lawyer. Elizabeth 
has been recognized by Thomson Reuters as a “Pennsylvania Rising 
Star.” She is also on a variety of boards for the Jewish Federation of 
Greater Philadelphia and the Regional Board for the Anti-Defamation 
League. Elizabeth earned a Bachelor of Arts in government and law, 
graduating cum laude and as a member of Phi Beta Kappa, from 
Lafayette College, and earned both a Juris Doctor and LL.M. in 
Taxation from Temple University Beasley School of Law. efineman@
ammlaw.com 215-230-7500 

Interference with Custody or Kidnapping a Child? 
The Supreme Court Sorts it Out

by James W. Cushing, Esquire
jwc@fayerivacohen.com

The Supreme Court (Court) of Pennsylvania 
has recently handed down a ruling in the matter of 
Commonwealth of Pennsylvania v. Tex Xavier Ortiz, 
45 WAP 2017, that addresses and clarifies whether 
the criminal offense of interference with the custody 
of children, committed by a biological parent, 
can serve as an underlying felony for the crime of 
kidnapping a minor.

In a related custody matter to Ortiz, the maternal 
grandmother of the father’s (Ortiz) daughter, was 
awarded primary custody of his daughter as Ortiz failed 
to appear at the custody hearing. Per the order granting 
her primary custody, the grandmother attempted to 
exercise her custodial rights over the daughter but could 
not locate her. After investigation, it was found that 
Ortiz had his daughter and made efforts to conceal his 
whereabouts. The daughter was eventually found and 
returned to the grandmother, and Ortiz was arrested.

Ortiz was charged and convicted of interference 
with the custody of children (ICC) (pursuant 
to 18 Pa.C.S. Section 2904(a) and (c)), as well 
as kidnapping a minor (pursuant to 18 Pa.C.S. 
Section 2901(a.1)(2)). Ortiz appealed and argued 
that the ICC cannot serve as an underlying felony 
for the kidnapping of a minor when committed 
by a biological parent. The Pennsylvania Superior 
Court agreed with him, and the Commonwealth 
was granted an allowance of appeal to the Supreme 
Court of Pennsylvania.

The Court first observed that the kidnapping 
of a minor statute has two required elements: 
(1) the unlawful removal of a child a substantial 
distance away without the consent of the person 
responsible for the supervision of the child and 
(2) one of the four enumerated states of intent as 

continued on page 16
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described in Section 2901(a.1)(1)—(4) (i.e., (1) 
to hold for ransom or reward, or as a shield or 
hostage; (2) to facilitate commission of any felony 
or flight thereafter; (3) to inflict bodily injury on 
or to terrorize the victim or another; and, (4) to 
interfere with the performance by public officials 
of any governmental or political function.). Next, 
the Court discussed the ICC, which prohibits “the 
taking of a minor ‘from the custody of its parent, 
guardian, or other lawful custodian, when [the 
actor] has no privilege to do so.’” The two statutes 
clearly closely track one another and significantly 
overlap.

The Court then turned its focus on Section 
2901(a.1)(2), where kidnapping of a minor requires 
an intention to commit a felony or flee with the 
child, and it looked at how that related to the 
ICC. The Court observed that applying the ICC 
to Section 2901(a.1)(2) resulted in unworkable 
circular logic. Specifically, the Court opined that 
“it is logically problematic to assert that [father] 
unlawfully removed [the child] pursuant to the 
kidnapping statute with the intent to make it easier 
to unlawfully remove the child as contemplated by 
the ICC statute...[s]tated otherwise, the act of taking 
does not, sensibly, facilitate the act of taking.”

To discern a proper understanding of how to 
interpret these statutes together, the Court looked to 
the Model Penal Code, from which both statutes at 
issue herein are derived. Pursuant the commentary 
to the Model Penal Code, kidnapping protects 
against physical danger, while the ICC serves only 
to maintain parental custody of children against 
unlawful interference, which does not necessarily 
touch upon any of the four statutory states of intent 
in the kidnapping statute listed above. Furthermore, 
someone who commits kidnapping typically has 
malevolent intent toward the child, while, by 
contrast, violating the ICC, although unlawful, is 
committed by someone who typically is favorably 
disposed to the child. The ICC, therefore, operates as 
a lesser-included offense to kidnapping to allow for 
punishment of the act of unlawfully taking a child 

Custody or Kidnapping?
(Continued from page 15)

contrary to a custody order, which is less severe than 
standard kidnapping, in that it does not meet the 
states of intent mentioned above.

Based on the above, the Court ruled that 
a conviction under the ICC cannot form the 
underlying felony for a kidnapping charge under 
Section 2901(a.1)(2). The Court found that 
the authors of the Model Penal Code, “having 
assiduously explained that kidnapping requires 
more than interference with the custody of a child 
by a parent,” did not intend for such interference to 
be reintroduced into the calculus under the rubric of 
a predicate felony.

Finally, the Court rejected the Commonwealth’s 
argument that a defendant may be prosecuted under 
all available provisions under 42 Pa.C.S. Section 
9303, because the kidnapping statute and the ICC do 
not cover the same underlying conduct.

In sum, a finding that a biological parent 
committed the crime of interfering with a custody 
order under 18 Pa.C.S. Section 2904(a) and (c) 
cannot also serve as an underlying felony for a 
charge and conviction for kidnapping a minor.

Previously published in The Legal Intelligencer, 
December 27, 2018.

James W. Cushing is an associate at the Law Office of Faye Riva 
Cohen PC, with a focus on family law. He is licensed to practice law in 
both Pennsylvania and New Jersey; he is a regular contributor to the 
Philadelphia Bar Association’s publication, “Upon Further Review,” 
and an exinearticles.com Expert Author. He is a volunteer attorney for 
the Christian Legal Clinics of Philadelphia Inc. jwc@fayerivacohen.com 
215-563-7776
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Updates to Pennsylvania Rule of Civil Procedure 1905:  
Protection from Abuse Actions

by Elizabeth J. Fineman, Esquire
efineman@ammlaw.com

Pennsylvania Rule of Civil Procedure 1905 
is amended effective April 10, 2019. This Rule 
provides the Forms for use in Protection from 
Abuse Actions, specifically: Notice and Hearing, 
Petition, Temporary Protection Order, and the Final 
Protection Order.

The following substantive changes were made to 
the form Notice of Hearing and Order:

• A protection order can be considered in 
proceedings under the Child Protective 
Services Law. 

• The reference to violations of an order of 
protection being “punishable by a fine of up 
to $1,000 and/or up to six months in jail” has 
been removed.

• If a defendant is ordered to surrender a 
weapon (including a firearm, ammunition, 
or firearm license), it can be surrendered to 
“the appropriate law enforcement agency” in 
addition to the sheriff.

• In addition to potentially being subject to 
“federal firearms prohibitions and federal 
criminal penalties” a defendant can now also 
be subject to “state firearms prohibitions and 
state criminal penalties.”

• A provision was added notifying the defendant 
that they “have the right to present evidence at 
the hearing, including subpoenaing witnesses 
to testify on your behalf.”

The following substantive changes were made to 
the form Petition for Protection from Abuse:

• In Paragraph 7, there is now a question 
included as to whether the defendant has 
“been determined to be a perpetrator in a 

founded or indicated report under the Child 
Protective Services Law, 23 Pa.C.S. §§ 6301–
6386.” There is also a follow-up question 
requesting the county in which the report 
was issued.

• In addition to requesting that the defendant 
being restrained from “threatening, harassing, 
or stalking” the protected person(s), the 
defendant can now also be restrained from 
“attempting or threatening to use physical 
force” against the protected person(s).

• References to “some or all of the firearms, 
other weapons, and/or ammunition listed on 
Attachment A to Petition” have been changed 
to be more specific as to “the firearms, other 
weapons, or ammunition listed on Attachment 
A to Petition, under Defendant’s control, or in 
Defendant’s possession” and the same, or any 
firearm license, shall now be turned over “to 
the sheriff or the appropriate law enforcement 
agency,” whereas they were previously only 
turned over to the sheriff.

• References to a defendant “transferring” 
firearms have been removed, but language 
prohibiting a defendant from acquiring or 
possessing the firearms remains.

• An additional provision has been added to 
“direct the Pennsylvania State Police, the 
municipal police, or the sheriff to accompany 
Plaintiff to his or her residence to retrieve 
personal belongings or accompany Plaintiff 
while the petition or order is served on 
Defendant, if Plaintiff has reason to believe his 
or her safety is at risk.”

continued on page 18
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continued on page 19

Pennsylvania Rule of Civil Procedure
(Continued from page 17)

The following substantive changes were made to 
the form Temporary Protection from Abuse Order: 

• A defendant can now be ordered not to 
“attempt or threaten to use physical force 
against” the protected person(s).

• The Notice provision of the Order directed 
to the defendant has been revised to include 
a reference to 23 Pa.C.S. § 6113, removed 
the language related to a violation being 
“punishable by a fine of up to $1,000 and/or up 
to six months in jail,” included a reference to 
“the appropriate law enforcement agency,” in 
addition to the sheriff, and included references 
to the code sections for 18 Pa.C.S. § 1605 and 
18 U.S.C. § 922(g)(8).

• In addition to the defendant being 
restrained from abusing, harassing, stalking, 
or threatening the protected person(s), the 
defendant can now also be prohibited from 
“attempting or threatening to use physical 
force” against the protected person(s).

• References to a defendant “transferring” 
firearms have been removed, but language 
prohibiting a defendant from acquiring or 
possessing the firearms remains.

• For the provisions related to weapons, 
references are included to “the appropriate law 
enforcement agency,” in addition to the sheriff.

• Clarification is added to relinquishment of 
“any firearms, other weapon or ammunition” 
to provide they must be “under Defendant’s 
control or in Defendant’s possession.”

• An additional provision has been added to 
provide that “the Pennsylvania State Police, 
the municipal police, or the sheriff shall 
accompany Plaintiff to his or her residence to 
retrieve personal belongings or accompany 
Plaintiff while the petition or order is served 
on Defendant.”

• The “Notice to Sheriff, Police, and Law 
Enforcement Officials” has been revised to 
provide that “any firearm, other weapon, 
ammunition, or any firearm license must be 
delivered to the sheriff or the appropriate 
law enforcement agency, which sheriff or 
agency” maintains possession. This expands 
the prior language that only applied to the 
sheriff ’s office.

Please note that there have been other minor 
changes to the form Petition for Protection from 
Abuse and form Temporary Protection from Abuse 
Order as well. As such, obtain the revised form prior 
to filing a Petition for Protection from Abuse and 
submitting a proposed Temporary Protection from 
Abuse Order if the filing date is on or after April 10, 
2019. 

The following substantive revisions have been 
made to the form Final Protection from Abuse 
Order: 

• A defendant can now be ordered not to 
“attempt or threaten to use physical force 
against” the protected person(s).

• The Notice provision of the Order directed to 
the defendant has been revised to remove the 
language related to indirect criminal contempt 
being “punishable by a fine of up to $1,000 
and/or a jail sentence of up to six months” and 
replaced with “Defendant is hereby notified 
that failure to obey this order may result in 
arrest as set forth in 23 Pa.C.S. § 6113 and that 
violation of the order may result in a charge of 
indirect criminal contempt as set forth in 23 
Pa.C.S. § 6114. 

• The Notice provision to the defendant also 
includes a reference to “the appropriate law 
enforcement agency,” in addition to the 
sheriff, for relinquishment of “firearms, other 
weapons, or ammunition” and references 
the code section for 18 Pa.C.S. § 6105 for 
“state criminal offenses and state criminal 
penalties” related to possession of a firearm 
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Pennsylvania Rule of Civil Procedure
(Continued from page 18)

or ammunition during the pendency of the 
order in addition to potential “federal criminal 
offenses.”

• In addition to the existing language related to 
a defendant being prohibited from abusing, 
stalking, harassing, or threatening a protected 
person(s), the defendant cannot “threaten to 
use physical force.” The new form removes the 
language “that would reasonably be expected 
to cause bodily injury to” and replaces it with 
“against” the protected person(s).

• The reference to either party being able to 
initiate custody proceedings now specifies the 
statutes at 23 Pa.C.S. §§ 5321–5340.

• References to a defendant “transferring” 
firearms have been removed, but language 
prohibiting a defendant from acquiring or 
possessing the firearms remains.

• For the provisions related to weapons, 
references are included to “the appropriate law 
enforcement agency” in addition to the sheriff.

• An additional provision has been added to 
provide that “the Pennsylvania State Police, 
the municipal police, or the sheriff shall 
accompany Plaintiff to his or her residence to 
retrieve personal belongings.”

Elizabeth J. Fineman, Esquire is a partner at Antheil Maslow & 
MacMinn, LLP in Doylestown, Bucks County, Pennsylvania. She 
concentrates her practice on domestic relations matters and handles 
a variety of issues, including divorce, child support, alimony/spousal 
support, marital taxation, equitable distribution, child custody, and 
appellate matters. Elizabeth’s advanced education and experience in 
the tax arena has frequently served as a valuable asset by enabling her 
to handle a wide spectrum of tax matters in the representation of her 
clients, especially with business valuations and high-income support 
matters. She serves as a regular speaker on family law topics and has 
published articles for the Pennsylvania Bar Institute and Pennsylvania 
Bar Association. Elizabeth is actively involved with a variety of 
professional and community organizations. She is a member of the 
Doris Jonas Freed American Inn of Court and served on the executive 
board. Additionally, she is an active member of the Family Law Section 
for both the Bucks County Bar Association, where she serves as co-chair, 
and Pennsylvania Bar Association, where she is co-editor-in-chief 
for the Pennsylvania Family Lawyer. Elizabeth has been recognized 
by Thomson Reuters as a “Pennsylvania Rising Star.” She is also on a 
variety of boards for the Jewish Federation of Greater Philadelphia and 
the Regional Board for the Anti-Defamation League. Elizabeth earned a 
Bachelor of Arts in government and law, graduating cum laude and as 
a member of Phi Beta Kappa, from Lafayette College, and earned both 
a Juris Doctor and LL.M. in taxation from Temple University Beasley 
School of Law. efineman@ammlaw.com 215-230-7500
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I Need to Read Shareholder Agreements*—Really?
by Mark R. Ashton, Esquire
mashton@foxrothschild.com

*N.B. The term “shareholder’s agreement” is 
used interchangeably with partnership, member, and 
operating agreements. All relate to the conditions 
upon which a business enterprise operates. 

Just about all of us have had a business valuation 
case and have retained an expert to help us value 
that business. Shortly into the engagement, the 
expert sends us a list of documents “needed” 
to conduct the valuation. The list of requested 
documents is usually two to three pages of single-
spaced requests. You read it and whistle to yourself, 
“Wow, that’s a lot of documents. Going to get some 
resistance to this.”

Somewhere in that list is a request for copies of 
any/all shareholder, partnership, or limited liability 
company agreements. In the world of great reads, 
shareholder agreements do not rank high. We have 
a tendency to look at these document requests as 
mindless due diligence. They are, but they can also 
be critical to the valuation process. 

We live in an age where many businesses are 
formed using private equity and venture capital. 
Few great inventors (Jobs or Gates) or marketing 
geniuses (Zuckerberg or Bezos) come to the market 
with the capital to monetize their genius. Typically, 
they sit at a table with the already rich and negotiate 
to keep as much of their business power as they 
can, while squeezing from the wealthy investors the 
capital needed to bring their great ideas to market. 
For those lawyers who sit in the room when these 
agreements are negotiated, it is an excruciating 
process reminiscent of Otto von Bismarck’s quote 
about watching sausage being made.

Buried in these agreements are issues of money 
and control. The entrepreneur has the great ideas 
in search of the money to make them pay off. The 
investors have the capital needed to take the idea 
to a market. Both parties tend to denigrate the 
other’s contributions. In a sense, both can be said 

to be right. However, unless great ideas coalesce 
with sufficient capital to make them widely known, 
chances are the enterprise languishes in obscurity. 
The shareholder agreement or operating agreement 
is typically the road-map to who has actual control 
of the business and in what measure.

Twenty years ago, the capitalists were in the 
driver’s seat. The talent side of the equation often 
left the table without “control.” The investors 
demanded 51% or threatened to walk away from the 
entrepreneur’s dream with their capital. And back 
then, they often won those battles.

However, as wealth has become more 
concentrated, we now have capitalists chasing 
entrepreneurs. They do not want to miss the chance 
to be on the ground floor of the next Tesla, the next 
Facebook, the next Urban Outfitters. This shift in 
power has prompted the attorneys at the table to 
become far more creative in allocating power in the 
marriage of ideas and money. The distillation of that 
negotiation is found in that cumbersome operating 
agreement that will be a boring afternoon’s read. 

Entrepreneurs of all stripes view their business 
as their baby. The loss of control over that is their 
greatest fear. Many of them have missed vacations, 
meals, or time with family in service to their idea. 
Meanwhile, most of them are mindful of the fact 
that their ideas, well-executed, can produce vast 
wealth. That’s what has brought the capitalist bees to 
the entrepreneur’s hive. 

Classic corporation law granted essentially equal 
rights to all shareholders or investors in a fictitious 
entity based on ownership. If you wanted more 
power, you acquired more shares or, in modern 
parlance, “units.” If you had 50.1%, you had “control” 
and in the business valuation world, control is the 
holy grail. It means you can set compensation and 
decide almost every form of investment policy, 

PENNSYLVANIA FAMILY LAWYER SPRING 201920

mailto:mashton@foxrothschild.com


continued on page 22

Shareholder Agreements
(Continued from page 20)

from what products are produced to how they are 
marketed and sold. You are the dog and the other 
49.9% is the tail. Today’s agreements can define 
control in many different ways. The new term 
discussed in capital markets today is “supervoting.” In 
a nutshell it means that a person or class of persons 
within the investment community that owns a 
business has rights that exceed that of “one share = 
one vote.” This advantage can be cut in many different 
ways. The inventor or entrepreneur may have 10% 
of the shares, but 51% of the voting rights, because 
different classes of stock are imbued with different 
powers. For many investors, control takes a back 
seat to investment returns. They want “control” only 
because they see that as the means to the end of 
maximizing returns. They also fear what we call the 
Musk dilemma. No one can deny the genius of Elon 
Musk. Nevertheless, Musk has been a tough ride for 
investors in Tesla stock. Meanwhile, Musk views most 
investors as too fickle and unwilling to endure what 
he perceives as normal risks.

So, what is to be found in these shareholder 
agreements to which we need to pay attention?

Voting Multipliers: On certain issues or upon 
the occurrence of certain events, some classes of 
shares may have extraordinary voting powers. 
These things typically include mergers, asset sales 
of substantially all of the business assets, charter 
amendments, or certain types of financing. 

Founder Protections: The man or woman 
who started the business often fears they will 
someday be purged by the “moneyed interests” who 
are financing the expansion of the business with 
their capital. If we are changing the form of the 
business or changing the size of the board or selling 
significant assets, the operating agreement may 
require a different percentage of votes or trigger the 
multipliers mentioned above. 

Conversion of Supervoting Stock to Common: 
Here a common provision triggers if a founder or 
another shareholder who has stock affected with 
a voting multiplier ends up selling the stock. The 
buyer of that stock usually gets common stock 
without the benefit of the multipliers or other 
enhancements unique to the founders or initial 
stock underwriters. In a business valuation setting, 
a founder or early investor may have protected 
his/her position with a multiplier or other form 
of founding protections. This arguably makes that 
stock more valuable. But, if the enhancements are 
forfeited when the stock is sold, it’s not so clear that 
the enhancement has a value greater than ordinary 
common stock. 

Director supervote: If you are dealing with 
a Delaware corporation, that state’s law permits 
directors to have more voting power than regular 
shareholders. 

Vesting Triggers and Severance: Many 
agreements floating about today contain provisions 
that should the company experience a change in 
control, or make another significant change in its 
management or ownership structure, all unvested 
stock, options, and even pension entitlements 
“vest” when the triggering event occurs. It is also 
common to see that if there are such changes and 
a key employee is terminated, instead of a six-
month severance, the severance will be double 
or triple in duration/cost. The purpose of these 
provisions is often to discourage corporate raiders 
or private equity investors from trying to take over 
a company against the will of its existing board. If 
they try this, the acquired company’s balance sheet 
suddenly becomes bloated with option, severance, 
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and pension obligations. We saw this happen when 
Pfizer purchased Wyeth Labs. But it is not unique 
to publicly traded companies. I have also seen this 
in an employment agreement involving a regional 
distributor of paper products and cleaning supplies. 
It’s not just the big boys who play these games. 

You and your business valuator need to know 
about these contingencies. They can make shares 
more or less valuable than run of the mill common 
and preferred interests. There is also an interesting 
question of whether the value means anything if 
the trigger event has not occurred. The right to the 
entitlement was usually spelled out in an agreement 

prepared while the parties were married and 
together. So, if an agreement provides that if the 
CFO’s wife is terminated after the business assets are 
acquired by an outsider, she will receive a $500,000 
change in control payment, is that a vested right at 
the date of separation or just a contingency having 
no value at separation? Discuss, and do so cognizant 
that in this state, an unvested pension is still marital 
property.

Mark R. Ashton is a partner in the Exton office of Fox Rothschild LLP, 
past chair of the PBA Family Law Section, co-editor, Pennsylvania 
Family Lawyer, member, Chester County Bar Association (former chair, 
Domestic Relations Section), Montgomery Bar Association (former 
director) and member, Board of Directors, Historic Yellow Springs 
(president, 2009-11), mashton@foxrothschild.com, 610-458-4942
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FEDERAL/MILITARY CORNER 
Mark Sullivan, Esquire 

mark.sullivan@ncfamilylaw.com

Frozen Benefit Basics
The military pension division case is tough 

enough to handle most of the time. It becomes 
even more complicated, however, when the 
uniformed services pension to be divided is 
governed by the Frozen Benefit Rule. The new, 
required method of military pension division 
involves a hypothetical amount of retired pay, 
calculated as if the servicemember (SM) had 
retired on the date of the decree of divorce, 
dissolution, annulment or legal separation 
(hereafter referred to as divorce). Details 
regarding the Rule may be found in two Silent 
Partners info-letters, “Fixing the Frozen Benefit 
Rule,” and “All Clauses Considered: Writing the 
Frozen Benefit Award.”1 The text below explains 
how to obtain specific information about the data 
points required in a pension division document2 
and the amount of “disposable retired pay,” which 
is subject to division.3

The Rule was effective on December 23, 2016 in 
an amendment to the Uniformed Services Former 
Spouses’ Protection Act. It states that the pension to 
be divided—for SMs who are not receiving retired 
pay on a divorce date after 12/23/16—will be a 
hypothetical amount calculated as if the member 
had retired on the day of divorce.4

Data Required
Specific data from the records of the SM are 

required for the pension division document if it is to 
be accepted and honored at the retired pay center5 
for garnishment of the military pension as property 
division. These are:

• The SM’s retired pay base, also known as 
the “High-3” amount6 (i.e., the actual dollar 

The Big Freeze: Finding the Facts
by Mark E. Sullivan, Esquire

figure); and

• The SM’s years of creditable service.7 

Counsel for the Servicemember
When an attorney represents the SM, 

information about Sergeant John Doe’s years of 
creditable service can usually be provided by John 
himself. In a pinch, it may be accessed from the 
Pay Date and Date of Initial Entry into the Service 
(DIEMS) data shown on his Leave and Earnings 
Statement (LES).8

Military members still serving can usually 
find their “High-3” amount at the online secure 
personnel portal for their branch of service 
(e.g., Human Resources Command for the 
Army). Otherwise it may be necessary to request 
information from government officials who 
have access to the individual’s military records, 
especially the ones involving military pay. John’s 
attorney might consider a communication to John 
that looks like this:
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Federal/Military: The Big Freeze
(Continued from page 23)

continued on page 25

John: I need you to get a letter from the base 
finance office showing your “High-3” at date of 

divorce. That means the highest 36 months of base 
pay. It’s usually the 36-month period leading up to the 
specified date for valuation under state law [which is 
the divorce date here in the state of East Carolina]. 
The letter from finance might look like this:

LETTERHEAD 
359th Finance Office, Joint Base Andrews

To: John Q. Doe, Staff Sergeant, U.S. Air Force, xxx-xx-1234

From: Major Ed P. Wilson, Finance Office Commander

Date: August 2, 2018

You asked this office to prepare information on your “High-3” pay as of February 28, 2015, the date of 
your divorce in Raeford County, East Carolina. The “High-3” pay of a servicemember is the highest 
three years (36 months) of compensation. 10 U.S. Code 1407(c). 

I have reviewed your records, and the highest 36 months of compensation would be the three-year 
period ending 28 February 2015 in your case. The figures are:

The final figure (“Average of the above”) is your High-3 Pay as of 28 Feb. 2015.

March 1–December 31, 2012 $______________________________
January–December 31, 2013 $______________________________
January–December 31, 2014 $______________________________
January–February 28, 2015 $______________________________
Total of the above $______________________________
Average of the above $______________________________

If the base finance office cannot help, the military 
member can try Customer Service at DFAS (or the 
equivalent office at the Coast Guard Pay and Personnel 
Center) or whatever other office manages his pay.

Note that John Doe or his attorney will have 
to specify what period of time is involved. The 
pay center will not give him the number or the 
underlying data responding to a request for “my 
High-3 pay.” Even though the pay center has the 
information, the officials there may reply that the 
computers have not been programmed to provide 
the data. John may need to phrase his request 
in terms such as, “My base pay for each month 
between June 1, 2015 and June 1, 2018,” if that is his 
highest 36 months of pay. Once that information is 
obtained, getting the monthly average on a hand-

held calculator is pretty simple. 
In lieu of obtaining the documents and data from 

the pay center, John can prepare a spreadsheet, such 
as a chart in Excel. Such a document—based upon 
military pay tables for present and past years, as well 
as his dates of promotion, if any—will show his rank 
and his pay for the applicable 36-month period.9 

For RC (Reserve Component) personnel (that is, 
those in the Reserves or the National Guard), the issue 
is finding out how many retirement points exist on 
the date of divorce. This usually means that the SM 
has to get online and go to the secure personnel portal 
for his branch of service, such as Human Resources 
Command at Ft. Knox, Kentucky for Army Reservists, 
or the Naval Reserve Personnel Center in Millington, 
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Federal/Military: The Big Freeze
(Continued from page 24)

Tennessee for sailors in the Naval Reserve. Once the 
annual points statement is obtained, there might need 
to be some interpolation to figure out the approximate 
number of points X months ago when the divorce 
occurred. Or the attorney might need to extrapolate to 
come up with a good faith estimate on what the points 
total would be Y months from now when the divorce 
is scheduled to occur.

When Representing the Spouse…
If you represent the spouse, you will need to try 

to get information from the other side. Sometimes 
opposing counsel is cooperative. When that’s the case, 
one can obtain information by writing a message or a 
letter that asks the SM to provide the following:

Information:
• Which were the highest three years (36 

months) of your pay as of the date of divorce?

• What was the total amount paid in those 36 
months?

• What is your DIEMS (Date of Initial Entry 
Into the Military Service)? Note: This is usually 
shown on the right side of the SM’s LES.

• What is your Pay Date? Note: This is shown on 
the top of the SM’s LES. 

• If applicable, state any periods reflecting a 
break in your military service.

• What total years and months of creditable 
service did you have as of the date of divorce? 

Note: For RC personnel, this would ask for total 
retirement points in place of “years and months 
of creditable service.” 

• What was your “High-3” pay (i.e., the 
monthly average of your highest 36 months 
of compensation, or base pay) as of the date 
of divorce?

• What is the date of your last promotion? 

Documents:
• Your most recent leave and earnings 

statement (LES).

• LESs that include your highest 36 months of 
pay as of the divorce date (or else official pay 
data or an extract of pay data from military 
finance center, either DFAS or the Coast Guard 
Pay and Personnel Center).

• W-2 Forms for the tax years that include your 
highest 36 months of pay.

When the other side resists, consider a release 
and consent form. An example is found at the end of 
the Silent Partners info-letter, “Docs for Division.” 
Another option is to pursue discovery by means 
of interrogatories and document requests. When 
all else fails and the case involves DFAS as the pay 
center, try to obtain the documents by using a 
court order or subpoena signed by the judge. With 
the Coast Guard, sometimes a phone call, letter or 
e-mail to the Pay and Personnel Center in Topeka, 
Kansas will produce useful information.
1You can also find explanations and information at the DFAS 
website, and there is also sample order language to use in 
complying with the Rule.
2The pension division document is a decree of divorce, 
dissolution, legal separation, or annulment, or a settlement 
agreement incorporated therein. 10 U.S.C. § 1408(a)(2).
3“Disposable retired pay” is that pay that may be divided 
between the parties in a divorce or separation case. 10 U.S.C. 
§ 1408(a)(4).
4The terms of the amendment are found at 10 U.S.C. § 1408(a)
(4)(B) and at ¶ 2908 of Chapter 29, Vol. 7B of the Dept. of 
Defense Financial Management Regulation.
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Federal/Military: The Big Freeze
(Continued from page 25)
5Retired pay orders for the Army, Navy, Air Force, Marine 
Corps, as well as the National Guard and Reserves (known 
as the RC, or Reserve Component) are processed by the 
Defense Finance and Accounting Service (DFAS), located in 
Cleveland, Ohio. Pension orders for members of the U.S. Coast 
Guard and Coast Guard Reserve are sent to the USCG Pay 
and Personnel Center, located in Topeka, Kansas. Orders for 
the commissioned corps of the Public Health Service and the 
National Oceanic and Atmospheric Administration are also 
serviced by the Coast Guard PPC.
6The retired pay base for those entering military service before 
8 September 1980 is the individual’s final pay, but there are 
almost none of these SMs still serving today. The “High-
3” amount is the highest three years of pay at the time of 
retirement (or, in the case of the Frozen Benefit Rule, the time 
of hypothetical retirement). 10 U.S.C. § 1407(c).

7See DoDFMR, Vol. 7B, Ch. 29, ¶ 290803. In the case of a 
member of the Reserves or National Guard, the years of 
creditable service is replaced with “total number of retirement 
points” as of the date of the decree of divorce.
8For details, see the Silent Partners info-letter, Military Pension 
Division and the “Frozen Benefit Rule:” Nuts and Bolts.
9An example of an Excel chart is at ATCH 3 of the Silent 
Partners cited in the previous footnote.

Mr. Sullivan is a retired Army Reserve JAG colonel. He practices family 
law in Raleigh, North Carolina and is the author of The Military 
Divorce Handbook (Am. Bar Assn., 2nd Ed. 2011) and many internet 
resources on military family law issues. A Fellow of the American 
Academy of Matrimonial Lawyers, Mr. Sullivan has been a board-
certified specialist in family law since 1989. He works with attorneys 
and judges nationwide on military divorce issues and in drafting 
military pension division orders. He can be reached at 919-832-8507 
and mark.sullivan@ncfamilylaw.com.

Tech Spring Cleaning
by Joel Bernbaum

joel@bern baumfamilylaw.com

It is time for your annual “Tech Spring Cleaning.” 
Just like your house, garden, or closet, your tech needs 
to be pruned, fluffed, and minimalized. The first thing 
to do is find a home for your cables, wires, head- or 
earphones, chargers, cases, etc. Get organizers or trays 
that you can find in the housewares section of Bed, 
Bath & Beyond, for example. They come in different 
sizes and materials. Plastic works well, and if you have 
the space, stackable is useful. Lids aren’t necessary. 
You want to see what you need and not open and 
close containers. Ziplock™ bags are great and come in 
different sizes.

Next, sort your clutter: Chargers; USB, power 
and other cables; headphones go together. I sort 
by use and size. Another trick is to have a “travel” 
kit. Put multiple chargers, cables, etc. aside for 
when you travel, and save time and avoid forgetting 
something. Don’t forget mini surge protectors. Most 
hotel rooms don’t have enough free outlets.

Go to your files on your desktop and make 

sure you have them organized by use. I have always 
used the file cabinet model. Basic categories: 
personal, work, Bar Associations, etc., along with 
subcategories: forms, cases, and statutes within 
work, for example. Your client files should each 
be given a subfolder within the main work folder 
category. Next, make sure you sort by date and select 
“date last opened.” This lets you delete or archive 
files that are not currently needed. Undecided? Back 
up to an offline device—either a separate external 
hard drive or Dropbox, for example. If you are tech-
challenged, get an uninstaller application. Most are 
cheap and work well to clean up extraneous files 
after deletion of applications. Do the same for your 
applications that you no longer use. Update the ones 
you keep. Go to your browser and perform the same 
tasks for your saved bookmarks, etc. 

Next up, your photos on your computer and 
offline storage. Remember, photo files take up a lot 

TECHNOLOGY CORNER
Joel Bernbaum and Alicia Slade
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Technology Corner
(Continued from page 26)

of space and need to be pruned annually. Again, if 
you want to keep some of them, back them up to an 
external hard drive or cloud storage. Most important 
get them off your desktop or laptop devices.

Now it’s time to tackle your phone. Remember, 
your phone has much less storage than your desktop 
or portable. Space is at a premium, and deleting 
unwanted or unnecessary applications, etc. will speed 
up your phone and add years to use. If you have an 
iPhone, go to “Settings,” “General,” and then “iPhone 
settings”. Your phone will generate a list of your apps 
and how much storage they use by category. Prune 
away as needed. You will be surprised by what is on 
your phone and how much space they take up. This is 
easy, and no leaf bags! Don’t worry, if you delete and 
later need the app; chances are you can reinstall or 
download from the app store for free.

Here is a fun tip: Get a pair of wireless 
(Bluetooth) earphones or ear plugs. They recharge, 

don’t need batteries and have no wires. Best yet, 
they are reasonably priced and great for long walks 
or workouts. Most of you won’t hear the difference 
compared to the high-priced models. A good place 
to shop is Amazon.

Remember to update everything, including 
operating systems. Keeping things up-to-date is 
especially important for phones.

Finally, take some alcohol or a safe cleaner and 
wipe all your devices, and you are ready to go.

You will see the improvement to your devices 
immediately, and there is no trash bag.

Joel Bernbaum is the founder of the Bala Cynwyd family law firm of 
Bernbaum Family Law Group. He is a fellow of the American Academy 
of Matrimonial Lawyers, serving as president of the Pa. Chapter in 
2007. He is a member of the American, Pennsylvania, Illinois and 
Montgomery Bar Associations with active participa tion in their 
respective family law sections and/or committees.. He was formerly 
co-chair of the PBA’s Technology Taskforce. He is a former director and 
chair of the Family Law Section of the Montgomery Bar Association and 
served two terms on Council of the PBA Family Law Section. He can 
be reached at joel@bern baumfamilylaw.com or 610-667-7902 or fax 
610-879-3745.

LEGISLATIVE UPDATE
Yvonne Llewellyn Hursh, Esquire 

yhursh@legis.state.pa.us

This article summarizes several domestic 
relations bills introduced in the 2019-2020 legislative 
session of the Pennsylvania General Assembly. 
Status of each bill is as of March 12, 2019. The full 
text of the bills, as well as their legislative history, 
may be found at https://www.legis.state.pa.us/
cfdocs/legis/home/bills.

As the latest session of the General Assembly 
starts to take shape, several topics appear to be foci 
of interest. These include adoption reform, domestic 
violence and protection from abuse orders, child 
marriages, contempt of custody orders, awards 
of alimony pendente lite, grandparents’ standing 
to petition for custody, marriage application 
requirements, and modernization of parentage laws. 

In a related development, the Advisory 
Committee on Domestic Relations of the Joint State 
Government Commission has been reactivated. 
It held the first meeting of the reorganized group 

on March 1, 2019, under the chairmanship of the 
Honorable Emmanuel A. Bertin. The advisory 
committee is authorized to review and make 
recommendations for improvements in all areas of 
domestic relations laws, with the exceptions of child 
abuse and adoptions.

Adoption
House Bill 235, Printer’s No. 877, was introduced 

and referred to the House Children and Youth 
Committee on January 28, 2019. It has subsequently 
been reported out of committee, received second 
consideration and was re-referred to the House 
Appropriations Committee on March 12, 2019. The 
bill amends 23 Pa.C.S. § 2711 to permit the consent 
of an incarcerated person to the adoption of the 
person’s child to be witnessed by a correctional 
facility employee.
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House Bill 236, Printer’s No. 206, was introduced 
and referred to the House Children and Youth 
Committee on January 28, 2019. The bill adds 23 
Pa.C.S. § 2506 to provide for counties to provide 
adoption-related counseling services to parents of 
children who are being relinquished or who have 
been relinquished for adoption.

House Bill 237, Printer’s No. 207, was introduced 
and referred to the House Children and Youth 
Committee on January 28, 2019. The bill repeals 
provisions relating to adoption intermediary 
reports, amends 23 Pa.C.S. §§ 2701 and 2702 to add 
to the contents of an adoption petition, and adds 
new § 2726 to list permissible reimbursement of 
expenses to birth mothers. 

House Bill 647, Printer’s No. 660, was introduced 
and referred to the House Children and Youth 
Committee on March 1, 2019. The bill amends 23 
Pa.C.S. §§ 2531, 2711 and 2721 to shorten the time 
period in which consents to adoption may be revoked 
and restricts future challenges to the consent. 

House Bill 654, Printer’s No. 667, was introduced 
and referred to the House Children and Youth 
Committee on March 1, 2019. The bill amends 
§ 774 of the Human Services Code to allow parents 
who adopt a child to appeal to the Pennsylvania 
Department of Human Services for the amount of 
the adoption subsidy provided by local authorities. 

Alimony and APL 
House Bill 520, Printer’s No. 514, was introduced 

and referred to the House Judiciary Committee 
on February 19, 2019. The bill amends 23 Pa.C.S. 
§ 3701 to ban a grant of alimony to a spouse who 
has been convicted of a personal injury crime 
against the other spouse.

House Bill 587, Printer’s No. 594, was introduced 
and referred to the House Judiciary Committee 
on February 28, 2019. The bill amends 23 Pa.C.S. 
§ 3702 to prohibit courts from basing APL awards 
solely on presumptive guidelines, and require that 
any APL award be based upon a finding that the 
petitioning spouse’s income is insufficient to provide 

for his or her needs and to simultaneously maintain 
the litigation without unfair disadvantage.

Custody
House Bill 437, Printer’s No. 423, was introduced 

and referred to the House Judiciary Committee 
on February 11, 2019. The bill amends 23 Pa.C.S. 
§ 5323 to authorize a temporary modification of the 
physical custody schedule of a child as a potential 
consequence for contempt of a custody order. 

House Bill 693, Printer’s No. 719, was introduced 
and referred to the House Judiciary Committee on 
March 5, 2019. The bill amends 23 Pa.C.S. § 5324 
to expand standing to file for physical custody to 
grandparents who already have some form of custody 
of a minor child who is related to the child in question; 
or the grandparents previously have had custody of a 
related minor child who is now over the age of 18.

Domestic Violence
Senate Bill 196, Printer’s No. 162, was introduced 

and referred to the Senate Judiciary Committee on 
February 1, 2019. The bill amends 23 Pa.C.S. § 6108 
to allow a judge to enter an order for a defendant 
to wear an electronic monitoring device as part of a 
protection from abuse (PFA) order.

House Bill 489, Printer’s No. 477, was introduced 
and referred to the Senate Judiciary Committee on 
February 12, 2019. The bill adds 23 Pa.C.S. § 6123 
to provide for waivers of fees for duplicate State 
documents for victims of domestic violence.

House Bill 588, Printer’s No. 595, was introduced 
and referred to the House Judiciary Committee 
on February 28, 2019. The bill amends 23 Pa.C.S. 
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§ 6108 to allow a judge to enter an order for a 
defendant to wear an electronic monitoring device 
as part of a protection from abuse (PFA) order, and 
is to be known as Alina’s Law.

Senate Bill 364, Printer’s No. 351, was introduced 
and referred to the Senate Judiciary Committee on 
March 4, 2019. The bill adds 18 Pa.C.S. § 5535.1 to 
make it a third-degree felony for a defendant under 
a protection from abuse order to kill or injure a dog 
or cat owned or residing with the plaintiff in the 
PFA order.

Senate Bill 376, Printers No. 360, was introduced 
and referred to the Senate Judiciary Committee on 
March 4, 2019. The bill adds 42 Pa.C.S. § 9720.9 to 
direct the Pa. Commission on Sentencing to develop 
a sentencing enhancement for 20 enumerated 
crimes that are committed by a defendant while 
under a PFA order or consent agreement in a 
domestic violence case. 

Marriage
House Bill 73, Printer’s No. 77, was introduced and 

referred to the House Judiciary Committee on January 
28, 2019. The bill amends 23 Pa.C.S. § 1306 to allow a 

person who cannot travel because they are hospitalized 
to apply for a marriage license via affidavit, rather than 
with a personal appearance at a courthouse.

Senate Bill 81, Printer’s No. 55, was introduced 
and referred to the Senate Judiciary Committee on 
January 23, 2019. The bill amends 23 Pa.C.S § 1304 
to prohibit the issuance of a marriage license if 
either of the applicants is under the age of 18.

House Bill 360, Printer’s No. 331, was introduced 
and referred to the House Judiciary Committee on 
February 4, 2019. The bill amends 23 Pa.C.S § 1304 
to prohibit the issuance of a marriage license if 
either of the applicants is under the age of 18.

House Bill 651, Printer’s No. 664, was introduced 
and referred to the House Judiciary Committee on 
March 1, 2019. The bill eliminates the waiting period 
to marry following the application for a marriage 
license by repealing 23 Pa.C.S. § 1303.

Parentage/Paternity
House Bill 243, Printer’s No. 213, was introduced 

and referred to the House Judiciary Committee 
on January 28, 2019. This bill adopts the Uniform 
Parentage Act which modernizes parentage laws 
to extend protections to children with same-sex 
and de facto parents and to children born through 
surrogacy and assisted-reproductive technology. It 
also updates Pennsylvania law that bans awarding 
custody of a child conceived as a result of a sexual 
assault to the parent that perpetrated the assault. A 
new Part IX-A (Chapters 91–99A) are added to Title 
23 of the Pa. Consolidated Statutes.

Support
House Bill 226, Printer’s No. 196, was introduced 

and referred to the House Transportation 
Committee on January 28, 2019. The bill amends 23 
Pa.C.S. § 4355 to eliminate the denial or suspension 
of an individual’s driver’s license/operating 
privileges as a consequence of failing to comply with 
support or custody orders.

Yvonne Llewellyn Hursh is Counsel with the Joint State Government 
Commission, the primary and central non-partisan, bicameral 
research and policy development agency for the General Assembly 
of Pennsylvania in Harrisburg, and the Legislative editor of the 
Pennsylvania Family Lawyer. yhursh@legis.state.pa.us 717-787-1906
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BAR REVIEW
by Adam Tanker, Esquire 

Adam.Tanker@obermayer.com

Our section mourns the loss of Sue N. Lang. 
Although retired in 2016, Sue had been a steadfast 
fixture in Family Law in Bucks County since the 1970s. 
Sue was one of the first female attorneys in Bucks 
County. Sue passed away in November at the age of 91. 

The Honorable Kim D. Eaton of Allegheny 
County, The Honorable Katherine B.L. Platt of 
Chester County, and the Honorable Daniel J. 
Clifford of Montgomery County were appointed 
to the Joint State Government Commission 
Advisory Committee on Domestic Relations Law. 
The Joint State Government Commission is the 
primary non-partisan research organization that 
serves the General Assembly and provides the 
legislature with a readily available mechanism for 
conducting interdisciplinary studies. The Advisory 
Committee, chaired by the Honorable Emanuel 
Bertin of Montgomery County, provides advice 
and guidance to the Commission and legislators in 
the formulation of legislation. 

Our condolences go to Master Mindy Harris of 
Montgomery County on the recent passing of her 
father Melvin “Mel” Harris. 

Judge Jeannine Turgeon of Dauphin County 
is transferring to Senior Judge status after 28 years 
on the bench. When Judge Turgeon was elected 
in 1992, she became the first woman on the county 
court. Since 2015, Judge Turgeon has been the 
Family Court supervising judge. 

Regina Tuchinsky has joined Rabinovich 
Sokolov Law, LLC as partner and founder of the 
firm’s Family Law practice group.

The Schwartz 
Jordan Law 
Group, LLC has 
changed its name 
to the Schwartz 
Law Firm, LLC.

Our 
condolences go 

to Ellen Sweeney of Montgomery County on the 
recent passing of her husband, J.C.

Ann V. Levin and Anthony M. Hoover have 
established their own Pittsburgh law firm, Levin 
Hoover, 717-525-7711.

Mitchell Benson has been selected to be 
honored by the Lawyers & Accountants Division of 
the Philadelphia Campaign for Israel Bonds. Mitch 
was chosen for his distinguished service to the 
community.

Our section mourns the loss of Kristin R. 
Reinhold of Dauphin County. Kristin practiced 
Family Law for 25 years with Silliker and Reinhold 
in Harrisburg.

Congratulations to Inna Materese of Dischell 
Bartle Dooley, P.C. and her husband Josh on the 
birth of their son Leo Materese. 

Congratulations 
to Adam H. Tanker 
of Obermayer, 
Rebmann Maxwell 
& Hippel, LLP, and 
his wife Shira on the 
birth of their son 
Jacob Tanker. 

Congratulations 
to Jessica Crown, 
who was named 
shareholder at 
Goehirg Rutter 
and Boehm P.C. in 
Pittsburgh. 

The Law Office of 
Testa & Pagnanelli, LLC has moved to Norristown. 
The firm is now located at 325 Swede Suite 201 
Norristown PA, 19401

Andrew D. Taylor and David J. Draganosky 
have been named partners at Shemtob Draganosky 
Taylor, P.C.

Jacob Tanker
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GET TO KNOW A MEMBER
Hugh J. Algeo, Esquire

Hugh is an associate in 
the Doylestown firm of 
Eastburn & Gray, PC. 

1.  Full name? 
Hugh Joseph Algeo IV

2.  How did you become 
interested in family law/
why did you choose this 
area of law? 
After law school, I joined 
Eastburn and Gray. The 

family law practice needed support and I found 
myself drawn to it. I enjoy being in court and 
dealing with various financial issues. I also really 
enjoyed tax law as a law student and family law gave 
me access to tax issues. 

3.  How long have you been practicing and where? 
I have been practicing law at Eastburn and Gray 

since 2011. I started as a summer associate after my 
first year of law school.

4.  Why did you choose to live and practice in 
Bucks County? 
Bucks County is just a nice place to be. The 

family law section is a very collegial and helpful 
group of individuals. 

5.  What’s your favorite thing about Doylestown?
The history and the locally owned businesses. 

Doylestown is just a good-looking place. It seems 
like every building has a history. There are also lots 
of great small shops and restaurants within walking 
distance of my office. 

6.  What’s your perfect vacation? 
Skiing in the woods or sitting on an uncrowded 

beach, with my family. As a family law lawyer, I 
have learned to appreciate deep breaths and ambient 
noise, and I am always seeking them both out.

7.  What’s your favorite book? 
Pillars of the Earth for Fiction, and Under the 

Banner of Heaven for Non-fiction. 

8.  What’s your favorite TV show? 
Game of Thrones. Are you allowed to name any 

other TV show in 2019 as your favorite?

9.  What’s your favorite movie? 
The Big Lebowski or The Empire Strikes Back. Not 

many people are cooler than the Dude or Han Solo.

10. What’s your favorite quote?
“When things are heavy, put them down.” I do 

not know if it is attributable to anyone famous, but 
it was said to me once and it has stuck with me 
ever since. It is important to remember that you 
need not always carry the weight of the world on 
your back.

11. What’s one thing that we don’t know about you?
I can juggle. When I was a kid, I taught myself 

to juggle because it seemed like an important skill 
to have. It has not come up yet, but I am ready for 
when it does. 

12. What are your pet peeves in terms of 
practicing family law? 
Clients that refuse to see the forest through 

the trees. They forget their current situation is 
temporary, and it will always come to an end. Or 
they become so focused on trivial matters, they 
cannot see the big picture.

13. Who would play you in a movie about your life?
Chris Hemsworth. He is much better looking 

and funnier than me, but it is my movie, not yours. 

Hugh Algeo, Esquire
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In Memorium 
The Honorable 

Lawrence W. Kaplan
Our section mourns the loss of the Honorable Lawrence W. Kaplan. Judge 

Kaplan leaves behind a legacy of dedicated public service and community 
leadership, culminating in 30 years as a judge in the Family Division of 
Allegheny County’s Court of Common Pleas. Judge Kaplan was a man 
of wisdom, integrity, and a keen sense of humor that everyone loved. 
Born and raised in Uniontown, he earned his B.A. from the University of 
Pennsylvania, and received his J.D. from the University of Pittsburgh School 

of Law. He was an Army lieutenant, serving as a Judge Advocate General officer in the Pentagon for 
three years. He began his legal career in Pittsburgh as a bank trust officer and then joined the law firm 
of Kaufman and Harris, where he remained as partner for 22 years. Judge Kaplan was appointed to the 
bench through the merit selection process in 1978 by Governor Milton Shapp. Jude Kaplan became 
nationally recognized for his judicial expertise in domestic relations law, especially child custody and 
mediation as an alternative to custody litigation. Judge Kaplan took particular pride in his work to 
promote mediation for conflict resolution and his efforts on behalf of children. It was at his urging, 
and with the help of his wife, that the local chapter of National Council of Jewish Women established 
the Children’s Rooms in the courts, providing children whose parents or guardians were tied up in 

In Memorium: Robert Raphael
Our section mourns the loss of Robert Raphael. Robert was 

born in 1922 in New York City during his family’s brief foray away 
from Pittsburgh. Robert returned to Pittsburgh as a young child and 
remained a resident of his beloved city for the remainder of his life. 
Robert graduated from Taylor Allderdice High School at the age of 16, 
and worked at Levinson Steel before enlisting in the United States Army 
Air Corps. He went on to fly 35 missions over Europe as a Navigator 
on a B-17 in the 463rd Bomb Group. Robert graduated from the 
University of Pittsburgh in 1948, and from the University of Pittsburgh 

Law School in 1950. Robert became the president of the Allegheny County Bar Association in 
1973, and then the president of the Pennsylvania Bar Institute, vice president of the national 
arm of the American Academy of Matrimonial Lawyers, and president of the Pennsylvania 
chapter. Colloquially, he was known as the “father of divorce law,” and was one of the leading two 
proponents of the Divorce Code. Along with Albert Momjian, Robert led the reform of divorce 
law in Pennsylvania. 
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judicial proceedings with a safe haven removed from the difficulties of the courtroom. The Allegheny 
County Bar Association recognized his achievements in the area of mediation by initiating the annual 
Lawrence W. Kaplan Lecture in Conflict Resolution. After assuming Senior Judge status in 1998, Judge 
Kaplan remained on the bench until 2008. He then continued to use his legal skills to help families by 
joining Rothman Gordon, P.C. as part of the law firm’s alternative dispute resolution practice group. His 
leadership positions, professional associations, distinguished awards, and community activities are too 
numerous to list here, and they reflected his keen interest in the law, social justice, his neighborhood, 
the city at large, and the Jewish community. He was also quite the song-and-dance man and made many 
appearances singing onstage with various organizations. 

Adam H. Tanker, an attorney at Obermayer Rebmann Maxwell & Hippel, focuses his practice on all aspects of family law matters, including 
alimony/spousal support, divorce, equitable distribution, marital agreements, child support and child custody. He is a former Deputy District 
Attorney for the Bucks County, Pennsylvania, District Attorney’s office, where he served as chief of the Asset Forfeiture Unit and was assigned to 
the office’s gangs, guns, and drug unit. He also acted as the office’s community liaison for gang violence. After graduating from George Washington 
with a degree in criminal justice, Mr. Tanker went on to earn his Juris Doctor from Widener University School of Law, where he was a member of 
the Trial Advocacy Team. Adam has conducted presentations across the Commonwealth concerning family law matters, and has presented several 
legal education seminars in affiliation with the Bucks County Bar Association, the Pennsylvania Bar Association, the Pennsylvania Bar Institute, 
The Doris Jonas Freed American Inn of Court and the Bucks County Inn of Court. Adam is a member of the Bucks County Bar Association, the 
Pennsylvania Bar Association, the Bucks County American Inn of Court, the Doris Jonas Freed American Inn of Court, and the Pennsylvania 
Association of Criminal Defense Lawyers. Adam.Tanker@obermayer.com 215-606-0754

CASE NOTES
Compiled by Judy McIntire Springer, Esquire and Elizabeth J. Fineman, Esquire

jspringer@astorweiss.com and efineman@ammlaw.com

You Have the Right to Remain Silent— 
Social Media Use Leads to a Gag Order in a Custody Case

S.B. v. S.S., 201 A.3d 774 (Pa. Super. 2018)

by Julie Auerbach, Esquire

Summary
In this custody case, Father and his first wife 

adopted the child in 2007, when the child was 
six months old. Father’s first wife died when the 
child was two years old. Father continued his close 
relationship with his first wife’s extended family, and 
he raised the child, with their support, for the next 
four years. In 2012 Father met Mother on an online 
dating site, and they married four months later. 
Mother adopted the child in 2013. In November 
2013, Mother moved out of the main house and into 
their guest house. One year later, Mother left the 
marital residence and moved into her own home. 
The parties entered into a custody agreement in 

November 2014, giving Mother primary physical 
custody and Father partial physical custody.

Father filed a complaint in custody in June 
2015, and Mother filed a counterclaim for primary 
physical custody. After a hearing, an interim custody 
order was entered pending a custody trial, which 
expanded Father’s custodial time. Just a few days 
later, Mother filed a PFA alleging Father had sexually 
abused the child. The court ordered supervision of 
Father’s custodial periods. Over one month later, 
after a five-day trial, the PFA petition was dismissed.

Mother later filed a second PFA petition alleging 
sexual abuse. Her petition was denied without a 

continued on page 34
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hearing. Mother then filed for emergency relief 
seeking suspension of Father’s visits. The court 
suspended Father’s visits and appointed a guardian 
ad litem (GAL) for the child. Several months later, 
the GAL made several recommendations to the 
court, including that the child immediately be 
removed from Mother’s care and placed with Father, 
that the child be reunited with Father’s first wife’s 
family, and that Father be granted sole legal and 
physical custody of the child.

Thereafter, a 23-day custody trial was held. As a 
result, the trial court awarded Father sole legal and 
physical custody. Mother appealed to the Superior 
Court, which affirmed the trial court decision. 
Mother filed a Petition for Allowance of Appeal to 
the Pennsylvania Supreme Court, which was denied.

Prior to the Supreme Court denial, Mother’s 
attorney held a press conference concerning the 
case. While the child was not named, Mother was 
named. The press conference was held on YouTube 
and contained a link to all of the pleadings in the 
custody case, a transcript of the child’s testimony 
and a copy of the child’s forensic interview.

At the end of February 2018, an article appeared 
in the Pittsburgh City Paper that began with the 
graphic testimony of alleged sexual abuse by Father 
and contained the age of the child and the name of 
the child’s best friend.

Father filed a Motion for Sanctions, requesting 
a gag order requiring Mother to take down the 
YouTube video and prevent her from any further 
disclosures of the case and the child’s name.

That same day, the trial court entered a gag order 
preventing Mother and her attorneys from discussing 
the facts of the case with members of the news media 
including, but not limited to, print and broadcast 
media, online or web-based communications, and 
inviting the public to view existing online or web-
based publications. The order did not prevent Mother 
from testifying before a governmental unit about 
child abuse in general. Mother filed the instant appeal 
to the Superior court.

Issue
Whether the gag order entered by the trial court 

violated Mother’s rights to free speech under the 
United States and Pennsylvania Constitutions?

Holding
Mother’s free speech rights were not violated as 

the gag order was narrowly tailored to protect the 
best interests of the child. 

Comments/Impressions
The trial court entered the gag order to protect the 

child’s privacy and shield him from harmful public 
scrutiny. The trial court considered whether the 
child’s right to be free from undue scrutiny, ridicule, 
and scorn outweighed the right of Mother and her 
attorneys to engage in public discourse. Any release of 
Mother’s or Father’s names in the media could result in 
the identification of the child, and good cause existed 
to restrict the speech of Mother and her attorneys.

The court determined that the gag order was limited 
to any information that would identify or tend to 
identify the child. The order was not concerned with the 
content of Mother’s speech but the target of the speech.

Further, the Court found that the order was 
narrowly tailored to serve a significant governmental 
interest, thereby passing the strict scrutiny test. The 
Court noted that power of the parent may be subject 
to limitation if it appears that parental decisions will 
jeopardize the health or safety of the child.

The case is an extreme illustration of the level 
of discord and emotion in custody cases. Social 
media is often used as a platform for disgruntled 
individuals to publicize their views. Parents 
sometimes forget that their behavior on social media 
impacts their children. Disclosures about children 
on Facebook, Instagram, YouTube, and the like have 
to be done carefully and thoughtfully, putting the 
child’s best interests first. Practitioners should be 
the voice of reason in these cases, not to incite more 
vitriol or prey on the client’s emotions. 

Julie A. Auerbach is a partner at Astor Weiss Kaplan & Mandel, 
LLP, with her practice focused in the area of Family Law. Ms. 
Auerbach practices in the counties of Philadelphia, Delaware, Chester, 
Montgomery and Bucks, and has written and lectured extensively on the 
subject of family law.

S.B. v. S.S.
(Continued from page  )
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Revisiting the Standard for the Involuntary Termination
of Parental Rights

In re Adoption of C.J.A., a Minor, ___ A.3d ___ (Pa. Super. 2019)

by Tara Burns, Esquire 
tara.burns@obermayer.com

Summary
On February 14, 2019 the Pennsylvania Superior 

Court issued a ruling that revisited the standard 
for the involuntary termination of an individual’s 
parental rights in Pennsylvania. The Superior Court 
upheld the May 10, 2018 decision of the Monroe 
County Orphans’ Court and declined to terminate 
the parental rights of the father. The Superior 
Court’s ruling in In re Adoption of C.J.A., a Minor 
reaffirms the existing law on the issue and provides 
clarification on the time-frames described in Section 
2511 of the Adoption Act. See 23 Pa.C.S.A. § 2511. 

Factual and Procedural History
B.A. (Mother) and P.F. (Fiancé) appealed to the 

Superior Court after the Monroe County Orphans’ 
Court ruled against their petition to have the parental 
rights of G.L.K., III (Father) involuntarily terminated. 
Mother and Father share one child, a son, C.J.A. (Child). 
The facts show that after Child’s birth, Father sought and 
obtained a paternity test which conclusively showed that 
he was Child’s father. After receipt of the paternity test 
results, Father and Mother obtained a court order for 
Child Support. Father has acted in accordance with that 
order throughout Child’s life. For about two-and-a-half 
years after Child was born, Mother and Father were both 
involved in Child’s life, though Father’s involvement was 
largely limited, by choice, to two-hour visits with Child 
several times a week. Mother and Father did not seek a 
court order regarding custody.

When Child was about two-and-a-half years 
old, Mother relocated with Child from Luzerne 
County, where Mother and Father resided at the 
time, to Monroe County. Mother did not share her 
new address with Father or provide Father with 
any indication of where Mother and Child would 
be residing. Over the next few years, Father made 

sporadic, limited attempts to discover Mother’s and 
Child’s address and reunite with Child.

In 2017, Father began to pursue information 
about the whereabouts of Child more intensely. In 
June of that year, he began messaging Mother’s sister 
on Facebook in the hope that Mother would see his 
messages. Father requested that he be granted time 
with Child in the messages. After about a month, 
Mother replied and stated that she would not have 
further contact with Father. Father then retained 
a lawyer, who advised Father to hire a private 
investigator and file a custody complaint.

Father filed a custody complaint in Luzerne 
County and, in the absence of a viable address 
for Mother, had the complaint served at Mother’s 
parents’ home. Mother’s parents returned the 
complaint to Father. Father continued his attempts 
to find and serve Mother but was never successful. 
Finally, in November of 2017, the office of the 
magistrate in Luzerne County allowed Father 
to serve Mother by publication. A trial court in 
Luzerne County held a custody conciliation which 
only Father attended. As a result, the trial court 
entered an interim custody order.

Almost immediately following the entry of the 
interim custody order, Mother and Fiancé filed a 
petition to involuntarily terminate Father’s parental 
rights and have Fiancé adopt Child. Mother and Fiancé 
also filed a new custody complaint in Monroe County 
and preliminary objections in Luzerne County on the 
grounds of improper venue. The Luzerne County trial 
court withdrew its interim order and all following 
proceedings were heard in Monroe County.

The involuntary termination petition was heard 
by the Monroe County Orphans’ Court on March 
1, 2018 and April 25, 2018 and was denied by the 
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In re Adoption of C.J.A.
(Continued from page 35)

orphans’ court on May 10, 2018. Mother and Fiancé 
filed their notice of appeal on June 11, 2018.

Issue
On appeal, Mother and Fiancé raised three issues. 

First, they argued that the orphans’ court erred when 
it found that Fiancé could not petition to adopt Child 
because he and Mother were not married. The Superior 
Court chose not to address this argument in its analysis 
of the case. The petitioner’s final two points were related 
and analyzed as such by the Superior Court. The 
petitioners argued that the orphans’ court erred in failing 
to consider the minimal efforts that Father had made to 
locate Child and file for custody over the entirety of the 
past three years, and that the orphans’ court had erred by 
placing too much weight “upon the alleged efforts [M]
other took to block contact,” and failing to adequately 
consider the best interests of the child.

Holding
The Court began its analysis by reiterating the 

standard of review in cases involving termination of 
parental rights. In Pennsylvania, an appellate court is 
required to accept all facts supported by the record 
as true and use the “abuse of discretion” standard to 
evaluate the decision making of the lower court. See 
In re T.S.M., 71 A.3d 251, 267 (Pa. 2013). 

After setting out the standard of review, the 
Court discussed the second and third issues raised 
by the petitioners. Since both issues addressed the 
termination of Father’s parental rights, both fall 
under Section 2511 of the Adoption Act. See 23 
Pa.C.S.A. § 2511. The Court recognized that, under 
the precedent of In re L.M., any analysis of the issues 
must be bifurcated and courts must first look to 
“the conduct of the parent.” In re L.M. states, “[t]
he party seeking termination must prove by clear 
and convincing evidence that the parent’s conduct 
satisfies the statutory grounds for termination 
delineated in § 2511(a). Only if the court determines 
that the parent’s conduct warrants termination of his 
or her parental rights does the court engage in the 
second part of the analysis pursuant to § 2511(b): 
determination of the needs and welfare of the child 

under the standard of best interests of the child.” In 
re L.M., 923 A.2d 505, 511 (Pa. Super. 2007).

Mother and Fiancé argued that the orphans’ 
court ruling was in violation of both § 2511(a)(1) 
and § 2511(b). Following the Section 2511 standard, 
the Court first analyzed the Petitioners’ § 2511(a) (1) 
claim—that Father’s conduct over the entirety of 
the past three years satisfied the statutory conduct 
for termination. The standard for termination is 
as follows: the petitioner “must produce clear and 
convincing evidence of conduct, sustained for 
at least the six months prior to the filing of the 
termination petition, which reveals a settled intent 
to relinquish parental claim to a child or a refusal or 
failure to perform parental duties.” In re Adoption 
of Charles E.D.M., 708 A.2d 88, 92 (Pa. 1998). 
Here, the Petitioners argued that, “the courts must 
consider the whole history of a given case and not 
just the six months immediately preceding the filing 
of the petition,” and that Father’s absence prior to 
the six-month period preceding the hearing should 
outweigh any efforts made in those last six months.

The Superior Court did not agree, finding 
that all of the orphans’ court’s factual findings 
were supported by the record and that there was 
no abuse of discretion by the orphans’ court. 
Moreover, the Superior Court found that, during 
the six months preceding the hearing, Father 
had done “nearly everything within his power to 
reestablish a relationship with Child and perform 
parental duties.” The Court additionally rebutted 
the Petitioners’ claims that the whole history of 
Father’s relationship with Child should be given 
equal weight with the six months preceding the 
legal action, stating “the fact remains that the 
six-month period is the most critical part of 
the court’s analysis, citing In re D.J.S., 737 A.2d 
283, 286 (Pa. Super. 1999). Using the bifurcated 
analysis standard, the Court ended its analysis after 
affirming the orphans’ court ruling on the first 
prong of the Section 2511 claim. 

Commentary
The Superior Court has signaled its strong 
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Three Strikes are not Just for Baseball—Paternity Tests can be 
Ordered Multiple Times for the Same Putative Father

H.Z. v. M.B., ___A.3d___(Pa. Super. 2019)

by Eileen G. Murphy, Esquire

On February 8, 2019, the Superior Court entered 
an Order in H.Z. v. M.B., that Mother was entitled 
to receive a second paternity test of M.B., despite the 
receipt of a negative result by Domestic Relations in 
Pennsylvania and a prior negative test result conducted 
by the court in New York. While not a surprising 
result, this case does clarify the role of genetic testing, 
and the willingness of the court to allow it, even with a 
prior negative result from another jurisdiction. 

Facts and Procedural History
Mother and M.B. were co-workers in New York 

when Mother became pregnant. Shortly before the 
child’s birth in April 2005, Mother filed a request for 
paternity and support in New York, where the parties 
and the child then resided. The child, Mother, and M.B. 
all submitted to genetic testing in New York, which 
excluded M.B as the father.1 The parties entered into a 
stipulation on March 28, 2006 providing that Mother 
would discontinue her paternity and support claims 
against M.B. with prejudice. 

Mother, however, remained convinced that M.B. 
was the child’s biological father and, in December 
2008, secured a private investigator to assist her 
in obtaining a D.N.A. sample from M.B. The 

investigator followed M.B. to a Starbucks where he 
retrieved a coffee cup discarded by M.B., which was 
then submitted for testing. This “Starbucks test” 
showed the probability of paternity in excess of 
99%. Accordingly, on November 18, 2009, Mother 
commenced a new paternity and support action in 
New Jersey, where she had moved with the child. 
Since New Jersey lacked personal jurisdiction over 
M.B., who was now a Pennsylvania resident, a 
new stipulation was submitted on March 8, 2010, 
dismissing Mother’s claims. 

On May 17, 2010, Mother filed a third request for 
child support in Montgomery County, Pennsylvania. 
M.B. timely objected, arguing that the New York 
stipulation controlled. Mother filed a timely answer, 
asserting the doctrine of res judicata did not apply. 
However, a hearing did not occur until five years later, 
on June 10, 2015. M.B. was subsequently ordered by 
the trial court to submit to genetic testing, an order 
he appealed to the Superior Court. On appeal, the 
Superior Court sustained the order for genetic testing, 
finding that the New York stipulation did not bar 
Mother’s request for a second test. 

continued on page 38

support for the existing body of law surrounding 
involuntary termination cases. Moreover, the Court 
has chosen to further narrow the standard for 
involuntary termination, making it more difficult 
for an individual to lose their parental rights. By 
choosing to emphasize the portion of In re D.J.S. 
that stated that the “six-month period” was the most 
crucial part of any Section 2511(a)(1) claim, the 
Court made it difficult for anything outside of that 
period of time to hold significant weight. Here, the 
facts indicated that Father always had an interest 

in Child, and that Mother was actively hindering 
the relationship between Father and Child. These 
facts make Father the perfect candidate for the “six 
months” standard set forth in this case. It’s easy 
to imagine, however, that this precedent may be 
challenged by a case involving a less sympathetic 
parent. This body of law is clearly fact-specific, and 
the direction in which the Superior Court is heading 
with this ruling could be altered in the future.

Tara K. Burns is an associate attorney at Obermayer Rebmann 
Maxwell & Hippel LLP. She is a recent graduate of Duke University 
School of Law and is licensed to practice in Pennsylvania. tara.burns@
obermayer.com 215-665-3056.

In re Adoption of C.J.A.
(Continued from page 36)
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On July 28, 2016, all parties submitted to 
genetic testing via buccal swab. However, because 
the sample submitted by M.B. was “insufficient 
for testing,” a second test was carried out again by 
buccal swab. Like the previous New York genetic 
test, the Montgomery County test excluded M.B. as 
the child’s father. 

Upon receiving the results of the test, Mother 
again wrote a letter to the court, which requested 
additional testing and alleged various improprieties 
in the buccal swab testing, including test results that 
seemed to show that the genetic profiles for M.B. 
from the New York genetic test, the “Starbucks test,” 
and the Montgomery County test all differed. M.B. 
requested that the court dismiss Mother’s claims 
with prejudice and award him counsel fees. 

The court eventually held a new hearing on 
this matter in December 2017, wherein each party 
presented various witnesses. Mother presented 
the testimony of an attorney she hired to oversee 
the collection of the sample. She also called 
two court employees, who acted as paternity 
coordinators, one who estimated she had collected 
over 300 samples, and the other who estimated 
she had collected thousands. Both testified that 
they had never before had a DNA sample they 
collected that was “insufficient for testing.” Mother 
then presented the testimony of the doctor at 
the laboratory that analyzed the sample, and 
who testified that while there was no evidence 
of tampering prior to receipt of the sample, or 
problems with the chain of custody, M.B.’s sample 
was degraded and exhibited “significant allele 
dropout and potential contamination.” She could 
not explain why the sample had degraded or why 
the potential contamination occurred. She noted 
that the lab analyzed DNA testing from 20 states and 
“occasionally” received degraded samples. 

At this point, the trial court entered an order 
continuing the matter to a later date to allow two 
additional days of testimony, since one of the 
paternity coordinators had not completed her 
testimony, nor had the laboratory doctor, and 

H.Z. v. M.B.
(Continued from page 37)

both parties had planned to call experts regarding 
the testing. This hearing never occurred. Instead, 
on March 16, 2018, the court entered an Order 
concluding M.B. was the child’s father and directing 
Domestic Relations to determine a child support 
award. This appeal followed. 

On appeal, M.B. raised three issues: 

1.  Must the court dismiss the Order as a matter 
of law or abuse of discretion when two court-
ordered genetic tests excluded M.B. as the 
father? 

2.  Would an additional genetic test of M.B. violate 
M.B.’s Fourth Amendment rights? 

3.  Did the court err in concluding M.B. was the 
child’s father when two court-ordered genetic 
tests revealed a 0% probability of parenthood, 
the only “test” reaching a contrary result 
was precluded from evidence, and there was 
no evidence that the most recent test was 
inaccurate, unreliable, improperly conducted, or 
incorrectly interpreted? 

Superior Court Holding and Analysis
The Superior Court dismissed M.B.’s first issue. 

First, the court determined that the statutes cited 
by M.B. under the Uniform Act on Blood Tests to 
Determine Paternity apply only to blood testing, 
not buccal swabs as were used in this instance. 
Second, the court determined that the language 
of the Pennsylvania Rules of Civil Procedure 
1910.15 entitled parties to a hearing unless the 
parties stipulate to the result, which did not 
occur here. Finally, the court rejected that the test 
results were conclusive of paternity, but instead 
that they served as clear and convincing evidence 
to establish a temporary support order until the 
determination of paternity might be made by a 
judge. The court rejected M.B.’s argument that a 
negative test is automatically dispositive of paternity. 
The court found that adopting it would bind a 
mother to accept negative paternity test results, 
even if she possessed evidence demonstrating the 
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unreliability of the result, while allowing putative 
fathers to challenge a positive paternity result. The 
result would encourage manipulation of genetic 
testing because a negative result would be “utterly 
unassailable,” no matter how secured. 

The court found that M.B. waived his second 
issue by raising it for the first time on appeal. 
However, the court makes it clear that even if it 
had not been waived, M.B. would not be entitled to 
relief. In accordance with the Pennsylvania Supreme 
Court’s prior holding in Cable v. Anthou, 699 A.2d 
722 (Pa. 1997), a party may be entitled to additional 
testing if he or she proves by a preponderance of the 
evidence that the first test was unreliable. 

The court agreed, in part, with M.B.’s third issue 
and remanded the case, finding that the trial court’s 
determination of paternity was entered before the 
conclusion of all relevant evidence and relied on 
the excluded “Starbucks test.” This was an abuse of 
discretion. The Superior Court found that Mother 
was entitled to an additional genetic test at her own 
expense under Section 4343 and remanded the case for 
additional genetic testing, instructing that the parties 
might either enter into a stipulation that the additional 
testing would resolve paternity or might proceed to 
trial under Rule 1910.15, depending on the results of 
the test (whether negative or positive). If the additional 
test was negative, then the trial court was required 
to consider the parties’ Fourth Amendment privacy 

H.Z. v. M.B.
(Continued from page 38)

interests if more testing beyond the testing directed by 
the Superior Court in the opinion was Ordered. 

Comments
This case does not necessarily break new ground 

in paternity law, but it does affirm the right of 
mothers to request additional testing in the event of 
a negative result and confirms that both parties have 
the ability to request a hearing on paternity, whether 
the result determines or excludes the putative father. 
It was also interesting that the court did not consider 
the 2005 New York test when determining that 
Mother was entitled to two genetic tests under the 
Pennsylvania statute. Accordingly, even though M.B. 
won a remand on this appeal, and the determination 
of paternity was reversed, the outcome is what 
Mother had been requesting all along—a second, 
presumably non-buccal, genetic test.

1Although the Superior Court opinion does not specify that the 
New York test was a buccal swab, M.B.’s issues raised on appeal 
refer to three prior buccal swab tests, which would presumably 
mean one in New York and two in Montgomery County, 
Pennsylvania

 
Eileen Murphy is an attorney with Berner Klaw & Watson LLP, where 
she practices family law in Pennsylvania and New Jersey. She previously 
worked at the Law Offices of Michael E. Fingerman and clerked for the 
Superior Court of New Jersey Family Division in Atlantic County. Eileen 
represents families across the economic spectrum in divorce, support, and 
custody matters. She is also active with the Pennsylvania Bar Association 
Family Law Section and the Philadelphia Bar Association Family Law 
Section, where she is currently serving as treasurer. When not practicing 
law, Eileen serves on the Friends Board for the Curtis Institute of Music. 
She lives in Philadelphia with her husband and two young sons.

Mere Unpleasantness in a Marriage is  
Insufficient to Apply Paternity Presumption

J.L. v. A.L. and K.L., ___ A.3d ___ (Pa. Super. 2019)

by Mariam W. Ibrahim, Esquire
mibrahim@ammlaw.com

Summary of Relevant/Interesting Facts
Mother and Husband (collectively hereinafter 

referred to as Defendants) married in 2009 
and are the parents of a daughter, J.L., born in 
October 2012. Between 2016 and 2017, Mother 

had two nonviable pregnancies, straining the 
parties’ marriage. The parties participated in both 
individual and joint counseling and allegedly 
continued to have a sexual relationship. The parties 
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J.L. v. A.L. and K.L.
(Continued from page 39)

continued to celebrate holidays and vacations 
together. At the advice of their counselor, they 
finally obtained separate apartments in September 
2017. Meanwhile, Mother met Father at a wedding 
in March 2017, and began an affair that lasted until 
February 2018. Mother informed Father that she 
and Husband had been separated since November 
2016. Although Mother never indicated that she 
had filed for divorce, Mother referenced divorce on 
numerous occasions. 

Mother learned she was pregnant in May 
2017, and all three parties participated in prenatal 
paternity testing. The results indicated there was a 
99% chance that Father was the child’s biological 
father. Upon learning the paternity test’s results, 
Father assumed all responsibilities of an expectant 
father and, along with Mother, prepared for the 
child’s birth. Mother and Father discussed naming 
the child, purchased clothing and other items for the 
child, and visited potential daycare centers for the 
child. Father attended a prenatal visit with Mother 
and attended two of the child’s pediatrician visits 
after the child was born in January 2018. Father’s 
last name was included as a second middle name. 
In addition, the child’s first middle name is Father’s 
grandmother’s name. 

While Father was not at the hospital for the 
birth, he did leave his conference in Philadelphia 
when Mother notified him she was going into 
labor. Father did stay with Mother in the recovery 
room and spent at least one overnight with Mother 
and their newborn at the hospital. Following 
the child’s birth, Father introduced the child to 
friends and colleagues, and attended two pediatric 
appointments. At child’s first pediatric appointment, 
Father provided his medical insurance. Father 
additionally posted with regard to child and her 
birth on social media, to which Mother openly 
responded. Father regularly visited Mother and the 
child at Mother’s apartment and in public places, 
as Mother and Father continued their romantic 
relationship until February 21, 2018. After this date, 
Mother unilaterally decided to stop Father’s visits 

with the child and encouraged Father to commence 
legal action to be recognized as the father of the 
child.

On March 9, 2018, Father filed a complaint in 
the Court of Common Pleas of Dauphin County to 
establish paternity and for genetic testing, to which 
the Defendants responded, in part, that they had 
never separated. The court conducted a hearing on 
Father’s complaint over the course of three days: 
May 4, 7, and 17, 2018. Defendants, as well as 
Father, were present and represented by counsel, and 
all testified on their own behalves and submitted 
exhibits, which the court admitted. 

On May 29, 2018, the court ordered that the child 
be made available for genetic testing, to be arranged 
and paid for by Father, within 20 days. On June 8, 
2018, Defendants filed a timely notice of appeal. 

Issue
In their appeal to the Superior Court, 

Defendants argue that the trial court erred in not 
applying the presumption of paternity in favor of 
them, where the undisputed evidence demonstrated 
that they maintained an intact marriage and family 
at the time Father filed his complaint. Defendants 
then filed a motion to stay the May 29 order, which 
the trial court denied on June 12, 2018. Defendants 
filed an emergency application for supersedeas with 
the Superior Court of Pennsylvania, which was 
granted on June 14, 2018. 

Holding
On February 26, 2019, the Superior Court issued 

its opinion affirming the trial court’s ruling. 
To legally determine paternity under 

Pennsylvania law, the court must consider whether 
the presumption of paternity applies to a particular 
case. “If it does, one then considers whether the 
presumption has been rebutted. Second, if the 
presumption has been rebutted or is inapplicable, 
one then questions whether estoppel applies. 
Estoppel may bar either a plaintiff from making the 
claim or a defendant from denying paternity. If the 
presumption has been rebutted or does not apply, 
and if the facts of the case include estoppel evidence, 

continued on page 41
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such evidence must be considered. If the trier of fact 
finds that one or both of the parties are estopped, 
no blood tests will be ordered.” Brinkley v. King, 701 
A.2d 176, 180 (Pa. 1997). 

In affirming the trial court’s ruling in finding the 
presumption of paternity inapplicable, the Superior 
Court highlighted Mother’s false representations 
and deceptive actions. The Court pointed to very 
specific testimony and evidence to support a 
finding that Mother’s and Husband’s marriage was 
not intact. Mother admitted that she lied to and 
concealed things from both Husband and Father 
throughout the course of her nearly one-year affair 
with Father. Evidence presented at the hearings 
confirmed Mother’s regular discussions with others 
that her relationship with Husband was failing, and 
confirmed her desire to live full time with Father. 
The record also indicated that Mother referred 
to the marital home as Husband’s place and to 
the apartment as hers. Additionally, Mother and 
Father decorated her apartment and Father built 
furniture he had purchased for Mother’s apartment. 
Father and Mother also continued their romantic 
relationship in Mother’s apartment after the birth 
of the child in January 2018. The evidence also 
confirmed that Mother admitted to Father that she 
was not reconciling with Husband to secure their 
marriage but only to ensure the child and her half-
sister could stay together. 

During her relationship with Father, Mother 
continued to maintain that she was separated from 
Husband and that she was working toward divorcing 
Husband as they worked on a shared custody 
arrangement for their five-year-old daughter. Mother 
noted the parties maintained a second residence 
where the non-custodial parent could reside, allowing 
the child to remain in the marital home. When the 
lease on the second residence expired, in December 
2017, Mother rented an apartment in her name alone 
to facilitate separation from Husband, after which 
she referred to the marital residence as “Husband’s 
house.” By Mother’s own admissions, Father assisted 
in decorating the apartment and furnishing it for the 

arrival of their child. Around October or November 
2017, Mother advised Father that Husband wished to 
reconcile, and she expressed her desire for space. The 
Court found that the record supports the trial court’s 
conclusion that the presumption of paternity does not 
apply and that the Defendants’ marriage was not intact. 

Author’s Comment
Under the Pennsylvania law of presumptive 

paternity, a child conceived or born during the 
marriage is presumed to be the child of the 
marriage. Additionally, an action for paternity 
by estoppel is to merely determine if based on a 
person’s conduct (e.g., holding out the child as his 
own, or supporting the child), regardless of his 
true biological status, one will not be permitted to 
deny parentage, nor will the child’s mother who 
has participated in this conduct be permitted to 
sue a third party for support, claiming that the 
third party is the true father. In the instant case, the 
Superior Court concluded that the evidence fails 
to support the presence of an intact marriage. The 
Court ruled that when a marriage in question is not 
intact, it does not require protection and therefore, 
the presumption of paternity does not apply. This 
presumption is one of the strongest presumptions 
of the law of Pennsylvania, and it may be overcome 
by clear and convincing evidence. However, the 
Superior Court has continuously held that said 
presumption applies only where the underlying 
policy of the presumption, i.e., to preserve 
marriages, would be advanced by its application. 
A mere unpleasantness and/or burden caused by a 
situation in a marriage, like the one in this instant 
case, is not sufficient for the courts to apply the 
presumption of paternity. The Superior Court made 
it clear that the presumption of paternity was not 
designed to protect against all unpleasantness.

 
Mariam W. Ibrahim is a family law attorney with the Doylestown 
firm of Antheil Maslow & MacMinn, LLP. Mariam is member of 
Pennsylvania Bar Association and the PBA Family Law Section, a 
member of Bucks County Bar Association and the BCBA Family Law 
Section, member of the Montgomery County Bar Association and 
the MBA Family Law Section. Mariam serves as the secretary for the 
Bucks County Bar Association Women Lawyers’ Division. mibrahim@
ammlaw.com

J.L. v. A.L. and K.L.
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Motion for Reconsideration and 
When is a Pleading, Order or Motion Deemed Filed

Dumas v. Brooks, 201 A.3d 1273 (Pa. Super. 2018)

by Jennifer R. Ryan, Esquire
JRyan@shemtoblaw.com

Summary of Relevant/Interesting Facts
The parties were married in 2012 and 

divorced in 2015. In 2015, Mother filed a child 
support complaint and on September 17, 2015, 
the trial court entered a support order directing 
Father to pay child support. On October 2, 2015, 
Mother filed a motion for reconsideration, and 
on October 15, 2015, the trial court delivered 
an order to the prothonotary granting Mother’s 
motion for reconsideration. On October 16, 2015, 
Mother filed an appeal of the September 17, 2015 
order. The order granting Mother’s motion for 
reconsideration was entered onto the docket on 
October 28, 2015. 

On April 8, 2016, the trial court notified the 
Superior Court that it had granted Mother’s motion 
for reconsideration and requested that the matter 
be remanded back to the trial court. On April 
18, 2016, the Superior Court entered an order 
dismissing Mother’s appeal and directing the trial 
court to schedule a hearing on Mother’s motion for 
reconsideration within 30 days.

The trial court held hearings on Mother’s motion 
for reconsideration on May 4, 2016 and May 23, 
2016. On May 26, 2016, the trial court issued a 
reconsidered order increasing Father’s child support 
obligation.

Issue
Father filed a timely appeal raising three 

issues. The first issue was dispositive and 
rendered discussion of the second and third 
issue unnecessary. In the first issue raised, Father 
questioned whether the trial court had jurisdiction 
to enter a reconsidered order almost six months 
after the trial court filed the order granting Mother’s 
motion for reconsideration. 

Holding
The Court stated that if a motion for 

reconsideration and the order granting the 
motion are filed within the 30-day appeal period, 
the trial court has 120 days from the filing of 
the order to either issue an order for additional 
testimony or issue a reconsidered decision. If, by 
the 120th day, the trial court has not yet issued 
either order, the motion for reconsideration is 
deemed denied and, on the 121st day, the 30-
day appeal period commences. Here, the Court 
held that Mother’s motion for reconsideration 
of the September 17, 2015 support order, which 
was filed on October 2, 2015, and the court’s 
order granting the motion, filed on October 15, 
2015, were both timely filed within the 30 days. 
However, Mother’s motion for reconsideration 
was effectively denied because the trial court 
rendered their reconsidered order on May 26, 
2016, which was well beyond the 120 days. 

Regarding Mother’s notice of appeal, the 
Superior Court held that, if, during the 30-day 
appeal period, the appellant files a motion for 
reconsideration and the court subsequently files 
an order granting the motion, a notice of appeal 
becomes inoperative and therefore, the Court’s 
dismissal of Mother’s appeal was appropriate.

Comments/Impressions:
The Court’s opinion included a lengthy 

discussion of how to determine when a pleading, 
order and/or motion are deemed “filed.” The 
Court concluded that a document is considered 
“filed” when it is received by the prothonotary or 
appropriate court officer, not when it is entered 
onto the docket. As it relates to the case at hand, 
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Dumas v. Brooks
(Continued from page 42)

it was determined that the trial court’s order 
granting Mother’s motion for reconsideration 
was deemed “filed” on the day that the order was 
delivered to the prothonotary, October 15, 2015, 
not the day the order was finally docketed, which 
was October 28, 2015.

Jennifer R. Ryan, Esquire is an associate attorney at Shemtob 
Draganosky Taylor. Jennifer focuses her practice on all aspects of 
family and matrimonial law including custody, child support, equitable 
distribution, alimony, and protection from abuse matters. In addition 
to her litigation practice, Jennifer is a trained mediator through the 
Good Shepard Mediation Program. Jennifer earned her J.D. from Drexel 
University Thomas R. Kline School of Law. Jennifer is an active member 
of the Bucks County Bar Association, the Montgomery Bar Association 
and the Pennsylvania Bar Association, Jennifer regularly provides pro 
bono services to parties involved in protection from abuse matters in 
Bucks County.

Superior Court of Pennsylvania Overturns Trial Court Award of 
Counsel Fees in Connection with Protection from Abuse Petition

Courtney v. Courtney, ___ A.3d ___ (Pa. Super. 2019)

by Jamie M. Jamison, Esquire
jjamison@ammlaw.com

Summary of Relevant/Interesting Facts
On May 18, 2016, Wife filed a Petition for a 

Temporary Protection from Abuse (PFA) Order 
against Husband while the parties’ divorce was 
pending. Wife’s Petition alleged “constant sexual 
abuse,” “constant harassment,” and “physical abuse” 
by Husband and alleged that Husband attempted “to 
make a deal to move out but continue sexual acts.” 
On May 18, 2016, Wife obtained a Temporary PFA 
Order against Husband that excluded him from the 
marital residence and prohibited him from “abusing, 
harassing, stalking, or threatening” Wife and the 
parties’ three minor children. A custody Order was 
subsequently entered awarding the parties shared 
legal and shared physical custody of the minor 
children. Another Order was entered prohibiting 
Wife’s boyfriend from being in the residence during 
Wife’s custodial time. 

On June 22, 2017, Wife filed a second Temporary 
PFA Petition against Husband. Wife’s Petition was 
filed partly in connection with an incident that 
occurred during a custodial exchange. Wife’s Petition 
referenced the prior history of “sexual abuse and 
control” and alleged that Husband continued to 
psychologically abuse her by attempting to control 
her, repeatedly threatening to take away the children, 
demanding access to her residence, stalking her, and 
harassing her. Husband then filed an Emergency 
Petition for Counsel Fees against Wife. Husband’s 

Petition alleged that Wife “filed her second 
Temporary PFA Petition in bad faith.”

On August 8, 2017, the hearing on the second 
Temporary PFA Petition was held. “Prior to the 
hearing, [Wife] agreed to withdraw her PFA 
Petition if the court entered an Order directing the 
parties” to conduct the custodial exchanges at the 
local police department and directing the parties 
to regularly communicate by email only. The trial 
court entered an Order granting Wife’s request and 
withdrawing Wife’s PFA Petition. The trial court 
did not conduct an evidentiary hearing on Wife’s 
PFA Petition. The trial court did, however, conduct 
a hearing on Husband’s Emergency Counsel Fees 
Petition and found that Wife “filed her second 
Temporary PFA Petition in bad faith.” The trial 
court entered an Order granting Husband’s request 
for counsel fees and directing Wife to pay Husband 
$310 in counsel fees within 10 days. 

Wife filed a Motion to Reconsider, which was 
denied by the trial court on September 1, 2017. Wife 
filed a timely Notice of Appeal on September 6, 2017.

Issues
Wife raised three issues in her Notice of Appeal.
Issue #1: Whether the trial court erred and/or 
abused its discretion when it awarded counsel 
fees to Husband when there was no evidence 
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that Wife acted in “bad faith” in initiating the 
PFA action.

Issue #2: Whether the trial court erred and/or 
abused its discretion when it awarded counsel 
fees to Husband when there was no evidence 
that Wife acted in a “dilatory, obdurate, or 
vexatious manner” in initiating the PFA action.

Issue #3: Whether the trial court abused 
its discretion and acted “contrary to the 
purpose and legislative intent of the PFA 
Act and contrary to the public policy of the 
Commonwealth of Pennsylvania” when it 
imposed counsel fees against Wife, who 
initiated “the PFA action alleging abuse and 
seeking protection and safety.”

Holding
The Superior Court of Pennsylvania (Bowes, 

J., Dubow, J., and Murray, J.) reversed the Order 

entered by the Court of Common Pleas of 
Allegheny County in which Wife was ordered to 
pay Husband $310 in counsel fees in connection 
with the filing of a PFA Petition. Judge Dubow, 
writing for the Superior Court of Pennsylvania, 
determined that (1) the “trial court misapplied 
the clear dictates” of 23 Pa.C.S. Section 6117(b) 
in finding that Wife acted in bad faith due to 
her failure to prove her allegations of abuse by a 
preponderance of the evidence, and (2) the trial 
court’s finding of bad faith was not supported by 
the certified record. 

Comments/Impressions
The Superior Court’s opinion focused 

on 23 Pa.C.S. Section 6117(b) which states: 
“Notwithstanding any other provision of law, 
upon finding that an individual commenced 
a proceeding under this chapter in bad faith, 
a court shall direct the individual to pay the 
defendant actual damages and reasonable attorney 
fees. Failure to prove an allegation of abuse by a 
preponderance of the evidence shall not, by itself, 
result in a finding of bad faith.” 

The Superior Court noted that they have 
analyzed the bad faith concept in other contexts, but 
not with respect to the PFA statute. The Superior 
Court’s holding makes it clear that a PFA plaintiff ’s 
failure to prove their allegations of abuse by a 
preponderance of the evidence does not amount to 
acting in bad faith and, therefore, a PFA defendant 
should not be awarded counsel fees.

Jamie M. Jamison, Esquire is a family law associate at the law firm 
of Antheil Maslow & MacMinn, LLP, in Doylestown. She earned 
her J.D. from Villanova University School of Law and her B.A., cum 
laude, from Villanova University. She is admitted to practice before 
the Pennsylvania Bar, the United States District Court for the Eastern 
District of Pennsylvania, and the United States Court of Appeals for the 
Third Circuit. She is an active member of the Family Law Sections of 
the Pennsylvania Bar Association (Membership Committee, 2019), the 
Montgomery Bar Association (Toby L. Dickman Seminar Committee, 
Co-Chair 2017), and the Bucks County Bar Association. She is a 
member of the Doris Jonas Freed American Inn of Court (Executive 
Board, Program Co-Chair 2017-2019) and the Network of Victim 
Assistance (NOVA) Young Professional Advisory Board (2018-2019). 
She is a continuing legal education speaker for the Pennsylvania 
Bar Institute and a volunteer attorney for Legal Aid of Southeastern 
Pennsylvania. jjamison@ammlaw.com 
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Valuation of Marital Real Estate Development Partnership: 
Sometimes the Grass is More VERDE on the Other Side 

of the Fence—After Separation
Brubaker v. Brubaker, 201 A.3d 180 (Pa. Super. 2018)

by Judy M. Springer, Esquire
jspringer@astorweiss.com

Brief Facts
Brubaker v. Brubaker involved an appeal of 

an amended divorce decree. The parties were 
married in 1997 and separated in 2014. In 2011, 
Husband earned approximately $200,000 per year 
as a project manager for a home builder. Husband’s 
employer downsized and Husband was laid off. 
Prior to Husband’s layoff, he purchased the right 
to buy a farm owned by the Verdelli family. Rather 
than returning to work after the layoff, Husband 
and two business partners purchased the Verdelli 
farm and began to develop it into six apartment 
buildings. They named the venture the VERDE 
project. Husband and his two partners entered into 
an agreement that Husband’s contributions to the 
project were valued at $512,152 (taking into account 
his management of the project, as well as his limited 
financial contributions).

Husband’s partners provided virtually all of 
the capital for the VERDE project while Husband 
managed the development of the property. 
Wife also assisted by helping select the general 
contractor for the project, designing the logo 
and business cards, visiting other apartment 
complexes with Husband to conceptualize the 
VERDE project, and by running the home and 
providing care for the parties’ two children. 
While the project progressed, the parties reduced 
their standard of living at home significantly and 
incurred substantial marital credit card debt to 
purchase living essentials. Throughout the process, 
Wife supported the VERDE project. While the 
VERDE project was projected to have a value in 
excess of $15 million and generate significant cash 
flow when completed, the project was nowhere 

near completion at the time of separation and had 
secured tremendous debt.

At trial, both Husband and Wife’s experts agreed 
that the VERDE project owed more than it was 
worth.

At Issue
Husband raised many issues on appeal; however, 

the most significant issue was whether the court 
erred in finding a marital value of the VERDE 
Project of $515,152 when experts for both parties 
testified that the liabilities of the company exceeded 
its value. 

Holding
The trial court did not abuse its discretion in 

valuing the marital value of the VERDE Project 
at $515,152. The Superior Court found that the 
Divorce Code does not specify what valuation 
method to use for valuing marital assets. The court 
found that, based upon the fact that Husband 
used marital money to purchase the Verdelli 
farm, Husband and Wife both contributed to 
the beginning phases of the VERDE Project, the 
development of the project was well underway by 
the time that the parties separated, and it was fair 
to consider Husband’s contributions to the project 
as agreed upon by his partners as the value of the 
asset. Although the VERDE Project’s liabilities 
exceeded its value at the time of separation, 
Husband and Wife made marital sacrifices that 
contributed to the project and would lead to 
Husband’s ultimate ownership interest of one-third 
of an over $15 million project with a substantial 
future income stream.
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Comments
Brubaker distinguished itself from other marital 

asset valuation cases in two important ways. First, 
in Brubaker, Wife played an integral role in the 
creation and development of the VERDE Project. 
Wife sacrificed her standard of living and incurred 
significant marital credit card debt to support 
the Project. These were important factors for the 
court. Second, unlike other real estate development 
cases, the project in Brubaker was well underway 
at the time of separation. This made the project 
less speculative. While courts are not required to 
consider values in agreements, the agreement in 
this case was an acknowledgement of Husband’s 
partners of the value of his contributions to the 
project. The Superior Court gave significant 
deference to the trial court to choose a valuation 
method at its discretion.

A practice tip takeaway is to consider as many 
valuation methods as possible to determine which 
method provides the best result for your client. 
While at first blush it may appear that an asset has 

no equity, a deeper dig may yield a bountiful asset, 
as in this case.

Judy M. Springer is a partner at Astor Weiss Kaplan & Mandel, 
LLP. Judy represents clients going through divorce, custody, support, 
international custody and child abduction, prenuptial agreements, 
protection from abuse, relocation, adoption, and complex financial 
property division. She is a former adjunct professor at the James 
E. Beasley School of Law of Temple University, where she taught a 
course on legal writing to international attorneys. Judy is an active 
member of the Pennsylvania Bar Association Family Law Section, 
where she served as a council member and as a member of the 
Programs Committee. She is the author of the international custody 
section in the Custody Law Practice and Procedure book published 
by PBI and has written and lectured numerous times regarding 
family law issues. She is currently co-editor of the Pennsylvania 
Family Lawyer and serves on the Membership committee. Judy 
is also an active member of the Philadelphia Bar Association 
Family Law Section, where she serves as co-chair of the Mentoring 
Committee. In 2016, Judy was awarded the Pro Bono Publico 
award for her volunteer work as a child advocate. In 2018, Judy was 
honored as a Distinguished Advocate for her work with the Support 
Center for Child Advocates. Judy was named to Best Lawyers in 
Pennsylvania in 2018 and 2019 in the area of Family Law. She is a 
1995 Phi Beta Kappa graduate of Virginia Tech and presently sits on 
the Executive Committee for the National Board of Directors for its 
Alumni Association. She is a member of the Alumni Advisory Board 
for the College of Liberal Arts and Human Sciences at Virginia Tech. 
Judy is a 1998 graduate of Villanova Law School. She is admitted 
to practice law in Pennsylvania and New Jersey and is fluent in 
Spanish. jspringer@astorweiss.com 215-790-0100

Is it Child Abuse to Use Drugs While Pregnant Resulting 
in a Child Born Addicted to Drugs?

In the Interest of: L.J.B., a Minor, 199 A.3d 868 (Pa. 2018)

by Elizabeth J. Fineman, Esquire
efineman@ammlaw.com

Summary of Relevant/Interesting Facts
The Court first set forth the definitions of “child 

abuse,” “perpetrator,” and “child” under the Child 
Protective Services Law (CPSL) before setting 
forth the fact pattern and beginning its analysis. 
“Child abuse” includes “intentionally, knowingly, 
or recklessly…[c]ausing bodily injury to a child 
through any recent act or failure to act,” as well as 
“[c]reating a reasonable likelihood of bodily injury 
to a child through any recent act or failure to act.” 
23 Pa.C.S. § 6303(b.1)(1), (5). A “perpetrator” is “[a] 

person who has committed child abuse as defined 
in this section” and restricted to certain individuals 
including “a parent of the child.” 23 Pa.C.S. 
§ 6306(a) (1). A “child” is “an individual under 18 
years of age.” 23 Pa.C.S. § 6303(a). 

Mother was incarcerated. After being released 
in 2016, she had a relapse of her drug addiction. 
After the relapse, Mother determined that she was 
pregnant. Although Mother did seek treatment, she 
again relapsed. Mother gave birth to L.J.B. on January 

continued on page 47
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27, 2017. At the time of the birth, Mother tested 
positive for drugs, and within days, L.J.B.’s neonatal 
abstinence syndrome symptoms began. L.J.B. was in 
the hospital for 19 days due to her drug withdrawal. 
As a result, child abuse allegations were made by 
Children and Youth Social Service Agency (CYS).

The juvenile court determined that there was 
no child abuse. Its reasoning was that at the time of 
Mother’s actions, there was a fetus and the law does 
not provide for child abuse against a fetus.

CYS appealed to the Pennsylvania Superior 
Court. The Superior Court reversed. The Superior 
Court focused on the fact that the child was harmed 
after her birth as a direct result of the actions that 
Mother took in taking drugs while pregnant. In the 
concurring opinion, the court raised the concern 
that this decision could prevent drug addicted 
mothers from avoiding doctors and treatment. 

Mother appealed to the Pennsylvania Supreme 
Court.

Issue
“[W]hether a woman’s use of opioids while 

pregnant, which results in a child born suffering 
from neonatal abstinence syndrome (NAS), 
constitutes ‘child abuse’ as defined” by the CPSL, 
23 Pa.C.S. §§ 6301-6386.

Holding
“A mother cannot be found to be a perpetrator 

of child abuse against her newly born child for drug 
use while pregnant.”

The Pennsylvania Supreme Court focused on 
the language of the statute and, specifically, the 
definitions. It also considered the intent of the 
legislature. Under the statute, a fetus is not a child. 
Since there was no “child,” there was no “child abuse.” 
The Court reasoned that the legislature included 
fetuses in other statutes and would have included that 
in the definition here if that was its intent. 

As further support for the legislative intent, there 
was a proposed amendment in 2011 that made this 
very behavior “child abuse” and that was not voted 
upon. Also, there was an amendment in 2018 to the 

section of the CPSL related to reporting of children 
born addicted to drugs. The amendment set forth that 
this reporting is specifically not a child abuse report. 

Author’s Comments
This was a very interesting case of first 

impression. A finding that a mother could be 
found to have committed child abuse while 
pregnant would have widespread ramifications 
both to the mothers/pregnant women and their 
children. The Court addressed in a footnote the 
current opioid epidemic, of which Pennsylvania 
is unfortunately hard hit. If a mother could be 
found to have committed child abuse while 
pregnant, that could result not just in the mother 
losing custody of that child, but she would also be 
added to a state database that would impact her 
employment and housing. Moreover, concern was 
raised that such liability would act as a deterrent 
for pregnant women seeking medical assistance 
with a pregnancy or drug rehabilitation program 
while pregnant. It seems that to find, as the 
Pennsylvania Superior Court did, has the potential 

L.J.B., a Minor
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to hurt and not help children. Moreover, expanding 
the definition to include a fetus could have far-
reaching impacts in other state law as well. 

A Petition for Certiorari was filed with the 
United States Supreme Court on March 8, 2019, so 
the Pennsylvania Supreme Court’s decision may not 
be the final decision in this case.

Elizabeth J. Fineman, Esquire is a partner at Antheil Maslow & MacMinn, 
LLP in Doylestown, Bucks County, Pennsylvania. She concentrates her 
practice on domestic relations matters and handles a variety of issues, 
including divorce, child support, alimony/spousal support, marital taxation, 
equitable distribution, child custody, and appellate matters. Elizabeth’s 

advanced education and experience in the tax arena has frequently served 
as a valuable asset by enabling her to handle a wide spectrum of tax matters 
in the representation of her clients, especially with business valuations and 
high-income support matters. She serves as a regular speaker on family 
law topics and has published articles for the Pennsylvania Bar Institute 
and Pennsylvania Bar Association. Elizabeth is actively involved with a 
variety of professional and community organizations. She is a member of 
the Doris Jonas Freed American Inn of Court and served on the executive 
board. Additionally, she is an active member of the Family Law Section 
for both the Bucks County Bar Association, where she serves as co-chair, 
and Pennsylvania Bar Association, where she is co-editor-in-chief for the 
Pennsylvania Family Lawyer. Elizabeth has been recognized by Thomson 
Reuters as a “Pennsylvania Rising Star.” She is also on a variety of boards 
for the Jewish Federation of Greater Philadelphia and the Regional Board 
for the Anti-Defamation League. Elizabeth earned a Bachelor of Arts in 
government and law, graduating cum laude and as a member of Phi Beta 
Kappa, from Lafayette College, and earned both a Juris Doctor and LL.M. 
in Taxation from Temple University Beasley School of Law. efineman@
ammlaw.com 215-230-7500 

INDEX to the Berkeley Journal of Gender, Law & Justice 
Volumes 25-30 (2012-2018)

Joel Fishman, Ph.D., M.L.S.
Copyright 2017, Joel Fishman

This is a continuation of the previous Index to the 
Berkeley Journal of Gender, Law & Justice Volumes 
20-28 (2005-2013) published in 36 No. 4 Pennsylvania 
Family Lawyer 203-16 (December 2014). 

I. AUTHOR INDEX

Aiken, Jordan. Promoting an Integrated Approach 
to Ensuring Access to Gender Incongruent Health 
Care. 31:1 (Winter 2016).

Akali, Siddarth Mohansingh. Learning from 
Suresh Kumar Koushal V. Naz Foundation Through 
Introspection, Inclusion, and Intersectionality: 
Suggestions from Within Indian Queer Justice 
Movements. [Recent Development]. 31:121 (Winter 
2016).

Arriola, Elvia R. It’s Not Over: Empowering the 
Different Voice in Legal Academia. 29:320 (Summer 
2014).

Balgamwalla, Sabrina. Bride and Prejudice: How 
U.S. Immigration Law Discriminates Against 
Spousal Visa Holders. 29:25 (Winter 2014).

Bannai, Lorraine K. Challenged X 3: The Stories of 
Women of Color Who Teach Legal Writing. 29:275 
(Summer 2014).

Brown, Whitney A. The Illegality of Sex 
Discrimination in Contracting. [Recent 
Developments]. 32: 137 (Winter 2017).

Buel, Sarah M. De Facto Witness Tampering. 29:72 
(Winter 2014). 

Caterine, Emma. A Fresh Start for a Women’s 
Economy: Beyond Punitive Consumer Bankruptcy. 
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Denbow, Jennifer M. Governed Through Choice: 
Autonomy, Technology and the Politics of 
Reproduction. 32:177 (Winter 2017).

Franke, Katherine. Wedlocked: The Perils of Marriage 
Equality. 32:187 (Winter 2017).

Freedman, Estelle B. Redefining Rape: Sexual 
Violence in the Era of Suffrage and Segregation. 
30:323 (Summer 2015).

Mogul, Joey L., Andrea J. Ritchie and Kay Whitlock. 
Queer (In)Justice: The Criminalization of LGBT 
People in the United States. 30:182 (Winter 2015).

Pliley, Jessica R. Policing Sexuality: The Mann Act 
and the Making of the FBI. 31:352 (Summer 2016).

Presumed Incompetent: Important Lessons for 
University Leaders on the Professional Lives of 
Women Faculty of Color. 29:388 (Summer 2014). 

Spade, Dean. Normal Life: Administrative Violence, 
Critical Trans Politics, and the Limits of Law. 29:168 
(Winter 2014).

Weiner, Merle H. A Parent-Partner Status for 
American Family Law. 31:378 (Summer 2016).

V. BOOK REVIEWS BY REVIEWER

 Camarillo, Martha L. Policing Sexuality: The Mann 
Act and the Making of the FBI. 31:352 (Summer 
2016).

Cartus, Brooke. Normal Life: Administrative 
Violence, Critical Trans Politics, and the Limits of 
Law. 29:168 (Winter 2014).

Dehghan, Darius. Wedlocked: The Perils of Marriage 
Equality. 32:187 (Winter 2017).

Hernandez, Cory D. Redefining Rape: Sexual 
Violence in the Era of Suffrage and Segregation. 
30:323 (Summer 2015).

PENNSYLVANIA FAMILY LAWYER SPRING 201957



López, María Pabón and Kevin R. Johnson. 
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2014).
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Reform and the Failure of Success. 30:340 (Summer 
2015).
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American Family Law. 31:378 (Summer 2016).
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Criminalization of LGBT People in the United States. 
30:182 (Winter 2015).
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Family Law Section 
Summer Meeting

July 11–14, 2019 
Loews Portofino Bay Hotel

BOOK YOUR ROOM ONLINE

Registration brochure will be available soon

Or call 407-503-9280 or 1-866-360-7385
Mention “Loews Portofino Bay Hotel,” the dates you would like to 
book, and the name of the group “Pennsylvania Bar Association” 

when calling in. 

$239 plus taxes/fees per night 
Your reservation gives you the amenities of the hotel and 

Express Pass access to the park rides 
and early admission (one hour early).

Rooms are limited in number, so make your 
airline and hotel reservations now!
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